
TEXAS MOTION PRACTICE HANDBOOK
Cliff Roberson, LLM, Ph.D.

CHAPTER 1

INTRODUCTION
Introduction

1.1 The Lawyer’s Role in Motion Practice

1.2 The Scope of the Trial Court’s Power and Authority

1.3 Briefing in Motion Practice
1.3.1 Briefing in General
1.3.2 Presentation of Facts
1.3.3 Legal Research
1.3.4 Argument and Authorities
1.3.5 The Use of Colorful Language and “Fighting Words” in Brief Writing

1.4 Oral Argument
1.4.1 Preparation for Oral Argument
1.4.2 The Hearing

1.5 Words and Phrases

CHAPTER 2

SUMMARY JUDGMENT MOTIONS

2.1 Overview

2.2 Issues Relating to Pleadings
(a) Generally
(b) Consequences to a Defendant for Failure to Plead Affirmative Defenses or Provide a Verified Denial
(c) Pleading Deadlines and Trial Amendments
(d) The Effect of Allegations in the Petition or Answer
(e) Summary Judgment versus Special Exceptions
(f) Final Summary Judgment—Disposal of All Issues
(g) Partial Summary Judgment—Disposal of Less Than All the Issues
(h) Affirmative Defenses
(i) Negating the Discovery Rule
(j) Counterclaims
(k) Raising a Fact Issue
(l) Assignments

2.3 No-Evidence Motions

2.4 Conventional Motion
(a) Defendant As Movant—Conventional Motion in General
(b) Plaintiff As Movant—Conventional Motion in General
(c) Technical Drafting Requirements

(1) For Movant
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(2) For Respondent
(d) Summary Judgment Evidence—General Considerations

(1) Introduction
(2) Identification of Summary Judgment Evidence
(3) Authentication of Summary Judgment Evidence
(4) Filing Requirements

(e) Summary Judgment Evidence—Individual Types
(1) Pleadings
(2) Stipulations
(3) Affidavits—In General
(4) Affidavits—“Facts As Would Be Admissible in Evidence”
(5) Affidavits—Interested and Expert Witnesses
(6) Fed. R. Evid. 702 Testimony by Experts
(7) Affidavits—Expert Testimony in Professional Negligence Cases
(8) Affidavits—Some Common Mistakes in Drafting Malpractice Affidavits
(9) Affidavits—Responding to Defendant’s Exculpatory Affidavit in Malpractice Cases

(10) Affidavits by Attorneys Appearing in the Case
(11) Admissions—Generally
(12) Admissions—Responses to Requests for Admission
(13) Depositions—Generally
(14) Depositions—Authenticating the Transcript
(15) Interrogatory Responses
(16) Interrogatory Responses—Duty to Supplement
(17) Documents—Generally
(18) Documents—Admission into Evidence

2.5 Timing of Motion or Response
(a) For Plaintiff
(b) For Defendant
(c) Service and Notice
(d) Service of the Response
(e) Leave of Court for Late Filing/Shortening the Notice Periods
(f) Timing of Objections
(g) Waiver of Objections

2.6 Making a Record at the Hearing
(a) Should a Transcript of the Hearing Be Requested?
(b) Necessity of Hearing
(c) Rulings on Objections

2.7 Grounds for Appeal
(a) Movant May Not Appeal the Denial of a Summary Judgment Motion
(b) Appealing the Granting of a Summary Judgment Motion

2.8 Summary Judgment Briefs
(a) “Boilerplate” Language—Movant
(b) “Boilerplate” Language—Nonmovant
(c) Briefing the Argument

2.9 Memorializing the Judgment
(a) In General
(b) The “Mother Hubbard” Clause

2.10 Severance
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SELECTED CASES
1. Summary Judgments in General
2. Timing of Motion or Response
3. Burden of Proof
4. No-Evidence Motion
5. Identification of Summary Judgment Evidence
6. Contents of Motion or Response
7. Amendment of Pleadings
8. Failure to Respond
9. Pleadings As Proof

10. Grounds Stated in Motion
11. Sufficiency of Summary Judgment Evidence
12. Appeal and Error

CHECKLISTS
Defendant As Movant
Plaintiff’s Response to Defendant’s Motion

FORMS
2.1 Motion for Summary Judgment
2.2 Plaintiffs’ “No-Evidence” Motion for Summary Judgment
2.3 Defendant’s “No-Evidence” Motion for Summary Judgment
2.4 Motion for Summary Judgment on Pleadings
2.5 Final Summary Judgment As Prepared by Prevailing Defendant
2.6 Final Summary Judgment As Prepared by Losing Plaintiff
2.7 Final Summary Judgment As Prepared by Prevailing Plaintiff
2.8 Rule 11 Agreement
2.9 Response to Motion for Summary Judgment
2.10 Order on Objections to Summary Judgment Evidence
2.11 Basic Testimonial Affidavit
2.12 Basic Affidavit Authenticating Documents
2.13 Basic Affidavit Authenticating Deposition Photocopies
2.14 Notice of Intent to Use Discovery Products Not Otherwise on File
2.15 Motion for Leave to Shorten Time
2.16 Motion for Leave to File Late Response
2.17 Motion for Continuance
2.18 Affidavit in Malpractice Action
2.19 Sample Affidavit by Expert
2.20 Affidavit Authenticating Deposition Transcript
2.21 Business Records Affidavit
2.22 Alternative Motion for Determination of Uncontested Issues of Fact
2.23 Findings of Uncontested Issues of Fact
2.24 Motion for Severance Following Partial Summary Judgment
2.25 Objections to Attorney’s Fee Affidavit
Language for Reproducible Certificate of Service and Fiat

CHAPTER 3

DEFAULT JUDGMENTS
3.0 Introduction

3.1 Types of Default Judgments
(a) No-Answer Default Judgments (Regular Default)
(b) Judgment Nihil Dicit (Defendant Says Nothing)
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(c) Post-Answer Default Judgment
(d) Liquidated Claims
(e) Unliquidated Claims
(f) Where Only Some Answer
(g) Default Judgment As Court-Ordered Sanction “Death Penalty Cases”

3.2 Procedures in Obtaining a Default Judgment
(a) Parties Entitled to Take Default Judgment
(b) Time to Take Default Judgment
(c) General Prerequisites to Taking Default Judgment
(d) Specificity in Pleading a Cause of Action to Support Judgment by Default
(e) Amended or Supplemental Petition—Requirement of New Service Upon Defendant
(f) Notice of Intention to Take Default
(g) Notice of Hearing on Damages
(h) Defendant’s Right to a Jury Trial on Damages
(i) Default on Service by Publication

3.3 Validity of Judgment by Default
(a) Requirements for a Valid Judgment in General
(b) Void Judgments
(c) Voidable Judgments
(d) Direct Attack Versus Collateral Attack

3.4 Attacking Judgment by Default
(a) General Overview
(b) Attacking an Interlocutory Default Judgment
(c) Modification or Correction of Judgment
(d) New Trial—Generally
(e) New Trial—Equitable Grounds
(f) New Trial—Legal Grounds
(g) New Trial—On Service by Publication
(h) Ordinary Appeal
(i) Writ of Error
(j) Bill of Review—In General
(k) Bill of Review—Meritorious Defense
(l) Bill of Review—Fraud, Accident, or Mistake
(m) Bill of Review—Absence of Fault or Negligence
(n) Bill of Review—Time to File

3.5 Briefing and Arguments
(a) Taking Default Judgment by Plaintiff
(b) Attacking Default Judgment

SELECTED CASES
1. In General
2. Damages
3. Procedure Following Default

CHECKLISTS
Plaintiff Seeking Default Judgment Upon Failure to Answer
Procedure on Service by Publication
Procedure for No-Answer Defaulting Defendant
Plaintiff in Taking Dismissal or Nonsuit
Procedure for Defendant Upon Receipt of Nonsuit or
Indication of Nonsuit

FORMS
3.1 Interlocutory Motion for Default Judgment
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3.2 Motion for Default Judgment—Liquidated Damages
3.3 Motion for Appointment of Attorney Ad Litem on Service by Publication
3.3a Order Appointing Attorney Ad Litem Following Service By Publication
3.4 Interlocutory Default Judgment
3.5 Final Judgment Following Interlocutory Default Judgment
3.6 Final Judgment on Liquidated Claims
3.7 Defendant’s Demand for Jury Trial on Damages
3.8 Plaintiff’s Motion for Default Judgment As Court-Ordered Sanction
3.9 Default Judgment As Sanction
3.10 Motion for New Trial Following Entry of Default Judgment
3.11 Certificate of Address of Defaulting Defendant
Language for Reproducible Certificate of Service and Fiat

CHAPTER 4

DISMISSAL FOR WANT OF PROSECUTION

4.0 Introduction

4.1 Grounds for Dismissal for Want of Prosecution
(a) Dismissal on Failure to Appear
(b) Dismissal on the Court’s Inherent Power
(c) Dismissal for Failure to Comply With the Supreme Court Guidelines

4.2 Notice of Intent to Dismiss and Notice of Dismissal
(a) Notice of Intention to Dismiss
(b) Notice of Dismissal Under Rule 306a
(c) Making a Record of the Basis for Dismissal for Purposes of Appeal

4.3 Retention of Case on the Docket and Reinstatement
of Case on the Docket
(a) In General
(b) Arguing for Retention of the Case on the Docket Prior to Dismissal—In General
(c) The TransAmerican Argument
(d) Motion to Reinstate Dismissed Case—In General
(e) Grounds for Reinstatement—Failure to Appear
(f) Grounds for Reinstatement—Delay or Abandonment
(g) Right to a Hearing on Motion to Reinstate
(h) Evidence at Hearing on Motion to Reinstate

4.4 Relief From Trial Court Orders by Mandamus, Appeal, Restricted Appeal, and Bill of Review
(a) Mandamus
(b) Ordinary Appeal—In General
(c) Ordinary Appeal—Time to Perfect
(d) Restricted Appeal
(e) Bill of Review

4.5 Briefing and Argument

SELECTED CASES
1. In General
2. Reinstatement in General
3. Authority of Trial Court
4. Notice
5. Right to Hearing
6. Review
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CHECKLISTS
Defendant As Movant for Dismissal for Want of Prosecution
Plaintiff—Dismissal for Want of Prosecution

FORMS
4.1 Motion for Dismissal for Want of Prosecution—Failure to Appear
4.2 Motion for Dismissal for Want of Prosecution—Failure to Prosecute Within Supreme Court Guidelines
4.3 Motion for Dismissal for Want of Prosecution—Court’s Inherent Power
4.4 Motion for Dismissal for Want of Prosecution—Failure to Perform Act Within Period of Time

Prescribed by Court
4.5 Motion (Prior to Entry of Order of Dismissal) to Retain Case on the Court’s Docket—Failure to

Attend Trial or Hearing
4.6 Motion (Prior to Entry of Order of Dismissal) to Retain Case on the Court’s Docket—Failure to

Prosecute Within Supreme Court Guidelines
4.7 Verified Motion to Reinstate Dismissed Case—Failure to Attend Trial or Hearing
4.8 Verified Motion to Reinstate Dismissed Case—Delay or Abandonment
4.9 Order of Dismissal for Want of Prosecution (Prepared by Defendant)
4.10 Order of Dismissal for Want of Prosecution—Stating Specific Reason
4.11 Order of Reinstatement of Dismissed Case
4.12 Motion to Determine Date on Which Plaintiff Received Actual Notice of Dismissal
4.13 Request for Oral Hearing on Motion to Reinstate
4.14 Order Denying Motion to Reinstate
4.15 Order Fixing Date Upon Which Plaintiff Obtained Actual Knowledge of Dismissal
Language for Reproducible Certificate of Service and Fiat

CHAPTER 5

NONSUIT OR VOLUNTARY DISMISSAL
5.0 Introduction

5.1 General Overview
(a) Who May Take Nonsuit or Voluntary Dismissal
(b) Time to Take Nonsuit
(c) Perfecting Nonsuit—Dismissal Is Effective Immediately Upon Filing
(d) Perfecting Nonsuit—Filing Requirements and Notice
(e) Perfecting Nonsuit—The Omitted Defendant Rule
(f) The Effect of Nonsuit

5.2 Where Rights to Take Nonsuit Is Not Absolute: Pending Counterclaims and Sanctions
(a) In General
(b) Pending Claims for Affirmative Relief
(c) Sanctions—In General
(d) Sanctions—Time to Move for Award
(e) Sanctions—The Survivability of Discovery Sanctions in a Subsequent Suit
(f) Sanctions—Plaintiff’s Right to Contest Imposition Following Nonsuit
(g) Precluding Vexatious Lawsuits

5.3 Reinstatement Following Nonsuit
(a) In General
(b) Time to Move for Reinstatement
(c) Reinstatement by Agreement
(d) Grounds for Reinstatement

5.4 Mandamus
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SELECTED CASES
1. In General
2. Parties Entitled to Take Nonsuit
3. Time to Take Nonsuit
4. Perfecting Nonsuit
5. Omitted Defendants
6. The Effect of Nonsuit
7. Right to Take a Nonsuit Is Not Absolute
8. Sanctions
9. The Survivability of Discovery Sanctions in a Subsequent Suit

10. Reinstatement
11. Mandamus

FORMS
5.1 Motion for Nonsuit
5.2 Notice of Nonsuit
5.3 Order of Nonsuit
5.4 Motion to Reinstate Dismissed (Nonsuited) Case—By Plaintiff (Omitted Defendant)
5.5 Motion to Reinstate Dismissed (Nonsuited) Case—By Plaintiff (Accident or Mistake, Fraud, or Collusion)
5.6 Motion to Reinstate Dismissed (Nonsuited) Case—By Defendant; Other Claims for Relief Pending
5.7 Agreed Motion to Reinstate Dismissed (Nonsuited) Case
5.8 Motion to Reinstate Dismissed (Nonsuited) Case by Defendant for Purposes of Presenting Sanctions Motion
5.9 Motion to Sever As to Dismissed or Nonsuited Party
5.10 Order of Severance As to Dismissed or Nonsuited Party
5.11 Order of Reinstatement—Omitted Defendant
5.12 Order of Reinstatement—Accident/Mistake/Fraud
5.13 Order of Reinstatement—Inadvertent Final Dismissal
5.14 Agreed Order of Reinstatement
5.15 Agreed Order of Reinstatement for Purposes of Sanctions Hearing
Language for Reproducible Certificate of Service and Fiat

CHAPTER 6

MOTIONS FOR CONTINUANCE

6.0 Introduction

6.1 In General
(a) Applicability to Motions for Summary Judgment and Other Hearings
(b) Discretion of the Trial Court
(c) Requirement of Verified Motion for Continuance
(d) Waiver of Defect of Lack of Verified Motion by Failing to Object
(e) Effect of Compliance With Rule 252
(f) Announcing “Ready”
(g) Waiver of Complaint by Failure to Obtain a Hearing

6.2 Grounds for Continuance
(a) Absence of Counsel—In General
(b) Absence of Counsel—The “Unyielding Trial Court”
(c) Absence of a Witness
(d) The “100-Mile Rule”
(e) Failure or Inability to Obtain Trial Counsel
(f) Continuance to Conduct Discovery
(g) Continuance Due to Illness of Party or Witness
(h) Motion for Continuance When Faced With a Motion for Leave to File Trial Amendment
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(i) Legislative Continuance—Attendance on Legislature
(j) Agreed Pass of Trial Setting
(k) Continuance Under Tex. R. Civ. P. 245—Minimum Forty-Five-Day Notice of First Trial Setting

SELECTED CASES
1. In General
2. Absence of Counsel/Party/Witness
3. Continuance to Conduct Discovery
4. Surprise/Trial Amendment
5. Evidence

CHECKLISTS
Movant—Motion for Continuance
Nonmovant—Motion for Continuance

FORMS
6.1 Agreed Motion to Pass Trial Setting
6.2 Order on Agreed Pass of Trial Setting
6.3 Agreed Motion for Continuance
6.4 Order on Agreed Motion for Continuance
6.5 Agreed Motion for Continuance and Request for Special Setting
6.6 Order on Agreed Motion for Continuance and Preferential Setting
6.7 Motion for Continuance—Want of Testimony
6.8 Order on Motion for Continuance—Want of Testimony
6.9 Motion for Continuance Following Announcement of “Ready”
6.10 Order on Motion for Continuance Following Announcement of “Ready”
6.11 Motion for Continuance—Absence of Counsel
6.12 Order on Motion for Continuance—Absence of Counsel
6.13 Motion for Continuance—Needed Discovery
6.14 Order on Motion for Continuance—Needed Discovery
6.15 Motion for Continuance—Illness of Party
6.16 Order on Motion for Continuance—Illness of Party
6.17 Motion for Continuance—On Trial Amendment
6.18 Order on Motion for Continuance—Trial Amendment
6.19 Motion for Continuance—Attendance in Legislature
6.20 Order on Motion for Continuance—Attendance in Legislature
Language for Reproducible Certificate of Service and Fiat

CHAPTER 7

SERVICE OF PROCESS AND RELATED MOTIONS

7.0 Introduction

7.1 Rules Relating to Issuance and Service of Process
(a) Issuance and Form of Citation
(b) Pleading Facts That Would Enable Proper Issuance and Service
(c) Tolling the Statute of Limitations—Diligence in Securing Service
(d) Reissuance Upon Amended Complaint
(e) Who May Serve
(f) Duty of Officer or Person Receiving
(g) Method of Service
(h) Location Where Personal Service May Be Had/Refusal to Accept
(i) Return of Service
(j) Defendant Without State
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(k) Service of Process in Foreign Countries
(l) Citation by Publication
(m) Amendment of Citation or Process
(n) Acceptance of Service/Waiver of Issuance

7.2 Persons Upon Whom Service May Be Made
(a) Service on Noncorporate Business Agents
(b) Service on a Partnership
(c) Service on an Unincorporated Joint Stock Association
(d) Service on the State of Texas or a Political Subdivision
(e) Service on an Insurance Company
(f) Service on a Domestic Corporation
(g) Service on a Foreign Corporation
(h) Service Upon a Landlord in a Suit by Tenant
(i) Substituted Service on Secretary of State
(j) Substituted Service on the Chairman of the State Highway and Public Transportation

Commission

7.3 Attacking Defective Service of Process
(a) Motions to Quash—In General
(b) Motion for New Trial As Prerequisite to Appeal
(c) Default Judgments—Raising Defects in Process Following Judgment by Default
(d) Default Judgments—Service by Publication

7.4 Special Appearance
(a) Special Appearance Under Rule 120a
(b) Special Appearance—What Constitutes Sufficient “Minimum Contacts” Such That the

Defendant Is “Amenable to Process” in Texas Courts

SELECTED CASES
1. In General
2. Amended Pleadings
3. Diligence in Perfecting Service
4. Attacking Defective Service
5. Substituted Service
6. Special Appearance

CHECKLISTS
Plaintiff—Service of Process
Defendant—Service of Process

FORMS
7.1 Cover Letter Requesting Issuance of Citation
7.2 Citation
7.3 Return of Citation
7.4 Order Authorizing Private Process Server
7.5 Return of Private Process Server
7.6 Motion for Substituted Service and Affidavit Under Rule 106
7.7 Affidavit in Support of Motion for Substituted Service
7.8 Order on Motion for Substituted Service and Affidavit Under Rule 106
7.9 Affidavit for Service by Publication
7.10 Motion to Quash Citation or Service of Process
7.11 Order Quashing Citation or Service of Process
7.12 Motion for Appointment of Attorney Ad Litem Following Service by Publication
7.13 Order Appointing Attorney Ad Litem Following Service by Publication
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7.14 Waiver of Service of Process
Language for Reproducible Certificate of Service and Fiat

CHAPTER 8

MOTIONS TO TRANSFER/CHANGE VENUE

8.0 Introduction

8.1 General Venue Statutes
(a) General Venue—Tex. Civ. Prac. & Rem. Code § 15.001
(b) Venue: General Rule—Tex. Civ. Prac. & Rem. Code § 15.002
(c) Multiple Plaintiffs and Intervening Parties—Tex. Civ. Prac. & Rem. Code § 15.003
(d) Mandatory Venue Provisions Governs Multiple Claims—Tex. Civ. Prac. & Rem. Code § 15.004
(e) Multiple Defendants—Tex. Civ. Prac. & Rem. Code § 15.005
(f) Venue Determined by Facts Existing at the Time of Accrual—Tex. Civ. Prac. & Rem. Code § 15.006
(g) Conflict With Certain Provisions—Tex. Civ. Prac. & Rem. Code § 15.007

8.2 Mandatory Venue Statutes
(a) Land—Tex. Civ. Prac. & Rem. Code § 15.011
(b) Landlord—Tenant—Tex. Civ. Prac. & Rem. Code § 15.0115
(c) Mandatory Venue—Injunction Against Suit—Tex. Civ. Prac. & Rem. Code § 15.012
(d) Mandatory Venue—Injunction Against Execution of Judgment—Tex. Civ. Prac. & Rem. Code § 15.013
(e) Mandatory Venue—Head of State Department—Tex. Civ. Prac. & Rem. Code § 15.014
(f) Mandatory Venue—Counties—Tex. Civ. Prac. & Rem. Code § 15.015
(g) Mandatory Venue— Certain Political Subdivisions—Tex. Civ. Prac. & Rem. Code § 15.0141
(h) Mandatory Venue—Other Mandatory Venue—Tex. Civ. Prac. & Rem. Code § 15.016
(i) Mandatory Venue—Libel, Slander, or Invasion of Privacy—Tex. Civ. Prac. & Rem. Code § 15.017
(j) Mandatory Venue—Federal Employers’Liability Act and Jones Act—Tex. Civ. Prac. & Rem. Code § 15.018
(k) Mandatory Venue—Jones Act—Tex. Civ. Prac. & Rem. Code § 15.0181
(l) Mandatory Venue—Inmate Litiation—Tex. Civ. Prac. & Rem. Code § 15.0181
(m) Mandatory Venue—Major Transactions: Specification of Venue by Agreement—Tex. Civ. Prac.

& Rem. Code § 15.0181

8.3 Permissive Venue Statutes
(a) Permissive Venue—Tex. Civ. Prac. & Rem. Code § 15.031

Permissive Venue—Executor; Administrator; Guardian
(b) Permissive Venue—Insurance—Tex. Civ. Prac. & Rem. Code § 15.032
(c) Permissive Venue—Breach of Warranty by Manufacturer—Tex. Civ. Prac. & Rem. Code § 15.033
(d) Permissive Venue— Contract in Writing—Tex. Civ. Prac. & Rem. Code § 15.035
(e) Permissive Venue—Other Permissive Venue—Tex. Civ. Prac. & Rem. Code § 15.038
(f) Permissive Venue—Transient Persons—Tex. Civ. Prac. & Rem. Code § 15.039

8.4 Forum Contest Statutes
(a) Multiple Defendants—Tex. Civ. Prac. & Rem. Code § 15.005
(b) Counterclaims, Cross-Claims, and Third-Party Claims—Tex. Civ. Prac. & Rem. Code § 15.062
(c) Transfer—Tex. Civ. Prac. & Rem. Code § 15.063
(d) Hearings—Tex. Civ. Prac. & Rem. Code § 15.064
(e) Venue Rights of Multiple Defendants—Tex. Civ. Prac. & Rem. Code § 15.0641
(f) Mandamus—Tex. Civ. Prac. & Rem. Code § 15.0642
(g) Watercourse or Roadway Forming County Boundary—Tex. Civ. Prac. & Rem. Code § 15.065
(h) Conflict With Rules of Civil Procedure—Tex. Civ. Prac. & Rem. Code § 15.066

8.5 A Discussion of Venue Pleading and Forum Contests
(a) Initial Pleadings of Plaintiff and Defendant
(b) Forum Contests
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8.6 Appellate Review of Venue Determinations

SELECTED CASES
1. In General
2. Mandatory Venue
3. Permissive Venue
4. Forum Contests

CHECKLISTS
Plaintiff—Motion to Transfer Venue
Defendant—Motion to Transfer Venue
Responding Plaintiff—Motion to Transfer Venue
Motion To Change Venue

FORMS
8.1 Plaintiff’s Original Petition—Alleging General Venue: Tex. Civ. Prac. & Rem. Code § 15.001
8.2 Plaintiff’s Original Petition—Alleging Mandatory Venue—Land:Tex. Civ. Prac. & Rem. Code § 15.011
8.3 Plaintiff’s Original Petition—Alleging Mandatory Venue—Injunction Against Suit: Tex. Civ.

Prac. & Rem. Code § 15.012
8.4 Plaintiff’s Original Petition—Alleging Mandatory Venue—Injunction Against Execution of

Judgement: Tex. Civ. Prac. & Rem. Code § 15.013
8.5 Plaintiff’s Original Petition—Alleging Mandatory Venue—Head of State Department: Tex. Civ.

Prac. & Rem. Code § 15.014
8.6 Plaintiff’s Original Petition—Alleging Mandatory Venue Prescribed by Other Statute: Tex. Civ.

Prac. & Rem. Code § 15.016
8.7 Plaintiff’s Original Petition—Alleging Mandatory Venue—Libel, Slander, or Invasion of

Privacy: Tex. Civ. Prac. & Rem. Code § 15.017
8.8 Plaintiff’s Original Petition—Permissive Venue—Executor, Administrator, Guardian: Tex. Civ.

Prac. & Rem. Code § 15.031
8.9 Plaintiff’s Original Petition—Permissive Venue—Insurance: Tex. Civ. Prac. & Rem. Code § 15.032
8.10 Plaintiff’s Original Petition—Permissive Venue —Breach of Warranty by Manufacturer of

Consumer Goods: Tex. Civ. Prac. & Rem. Code § 15.033
8.11 Plaintiff’s Original Petition—Permissive Venue —Contract in Writing: Tex. Civ. Prac. & Rem.

Code § 15.035
8.12 Plaintiff’s Original Petition—Permissive Venue—Corporation, Association, Joint-Stock

Company: Tex. Civ. Prac. & Rem. Code § 15.094
8.13 Plaintiff’s Original Petition—Permissive Venue Under Other Statutes: Tex. Civ. Prac. & Rem. Code § 15.038
8.14 Plaintiff’s Original Petition—Permissive Venue—Transient Person: Tex. Civ. Prac. & Rem. Code § 15.039
8.15 Plaintiff’s Original Petition—Permissive Venue—Nonresidents/Residence Unknown: Tex. Civ.

Prac. & Rem. Code § 15.088
8.16 Motion to Transfer Venue
8.17 Plaintiff’s Response to Defendant’s Motion to Transfer Venue
8.18 Order Transferring Venue
8.19 Order Denying Motion to Transfer Venue
8.20 Agreed Motion to Transfer Venue
8.21 Consent to Transfer
8.22 Order on Agreed Motion to Transfer Venue
8.23 Motion to Change Venue
Language for Reproducible Certificate of Service and Fiat

CHAPTER 9

DISCOVERY MOTIONS: SCOPE OF DISCOVERYAND LIMITATIONS ON THE SCOPE OF DISCOVERY

9.0 Introduction
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9.1 Levels of Discovery

9.2 Objections, Privileges, Motions for Protective Order, and Motions to Compel Discovery
(a) In General
(b) Discovery From Nonparties
(c) Specific Objections

(1) General Scope of Discovery
(2) Unduly Burdensome, Cumulative, Expensive
(3) Trial Witnesses and Witness Statements
(4) Authorizations
(5) Mental Examinations

(d) Privileges In General
(e) Waiver by Inadvertent Disclosure
(f) Specific Privileges Available Under the Rules

(1) Work Product
(2) Attorney-Client Privilege
(3) Consulting Expert Privilege
(4) Trade Secrets
(5) Medical Peer Review

9.3 Motions to Compel or for Protective Order

9.4 Mandamus

9.5 Enforcement of Discovery Agreements

The Texas Rules of Discovery

SELECTED CASES
1. In General
2. Alternative Means of Discovery
3. Purpose
4. Scope of Discovery
5. Designation of Witnesses
6. Supplementation
7. Privileges In General
8. Experts/Privileged Matters
9. Attorney-Client Privilege

10. Work-Product Exemption
11. Procedure In Asserting Privileges
12. Burden of Proof
13. In Camera Inspection
14. Mandamus

CHECKLISTS
Discovery—For Requesting Party
Discovery—For Responding Party

FORMS
9.1 Request for Rule 194 Disclosure
9.2 Assertion of Privilege Under Rule 193.3
9.3 Request for Identity of Material Being Withheld Under Assertion of Privilege Under Rule 193.9
Language for Reproducible Certificate of Service

CHAPTER 10
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MOTIONS TO COMPEL/MOTIONS FOR SANCTIONS
10.0 Introduction

10.1 Sanctions Under Rule 215
(a) Conduct Which May Give Rise to Sanctions Under Rule 215
(b) Sanctions Available Under Rule 215
(c) An Evasive or Incomplete Answer
(d) On Disposition of a Motion to Compel
(e) Providing a Person’s Own Statement
(f) Failure of a Nonparty Deponent to Appear At Deposition or Comply With an Order to Produce

Under Rule 205
(g) Abuse in Seeking, Making, or Resisting Discovery
(h) Failure to Comply With Rule 198 Requests for Admissions
(i) Failure to Supplement Discovery
(j) Failure of a Party to Designate Himself or Herself As a Person With Knowledge of Relevant Facts
(k) Survivability of Sanctions Following Nonsuit
(l) A Reversal of the Trend Toward the Imposition of Sanctions—TransAmerican v. Powell
(m) Monetary Sanctions

SELECTED CASES
1. Validity
2. Purpose of Sanctions
3. Sanctions in General
4. Death Penalty Sanctions
5. Burden of Proof
6. Prejudice
7. Interrogatories
8. Depositions
9. Right to Hearing on Sanctions Motion

10. Timing of Sanctions Motion
CHECKLISTS

Movant—Sanctions and Motion to Compel
Nonmovant—Sanctions and Motion to Compel

FORMS
10.1 Motion for Sanctions—Rule 13, Frivolous Lawsuit
10.2 Order on Motion for Sanctions—Rule 13, Frivolous Lawsuit
10.3 Motion for Sanctions—Rule 21b, Failure to Serve Papers
10.4 Order on Motion for Sanctions—Rule 21b, Failure to Serve Papers
10.5 Motion for Sanctions—Rule 166, Violation of Pretrial Order
10.6 Order on Motion for Sanctions—Rule 166, Violations
10.7 Motion to Compel Answers to Interrogatories/Requests for Production
10.8 Order on Motion to Compel Answers to Interrogatories/Requests for Production
10.9 Motion to Strike Expert for Failure to Produce Report of Independent Medical Examination
10.10 Order on Motion to Strike Expert for Failure to Produce Report of Independent Medical Examination
10.11 Motion for Issuance of Writ of Attachment—Rule 176, Failure of Witness to Attend
10.12 Writ of Attachment—Rule 176, Failure of Witness to Attend
10.13 Motion to Compel Answers to Deposition Questions
10.14 Order on Motion to Compel Answers to Deposition Questions
10.15 Motion to Compel Designation of Corporate Representative
10.16 Order on Motion to Compel Designation of Corporate Representative
10.17 Motion for Sanctions—Failure of Witness to Attend Deposition
10.18 Order on Motion for Sanctions for Failure to Attend
10.19 Motion for Sanctions—Abuse of Discovery
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10.20 Order on Motion for Sanctions—Abuse of Discovery
10.21 Motion in Limine: Undisclosed Witness
Language for Reproducible Certificate of Service and Fiat

CHAPTER 11

GUARDIAN AD LITEM PRACTICE IN PERSONAL INJURY CASES

11.0 Introduction

11.1 Guardian Ad Litem Overview
(a) Recommendations of a Guardian Ad Litem
(b) The Parent-Guardian Release
(c) Ownership of the Cause of Action/Statutes of Limitations on Such Actions
(d) The Nature of the Relationship Between the Minor, the Next Friend, and the Guardian Ad Litem
(e) The Distinction Between Guardians Ad Litem, Attorneys Ad Litem, and Guardians Over the

Minor’s Estate
(f) Standards for Appointment of Guardians Ad Litem in Personal Injury Cases
(g) Standards for Appointment in Service by Publication Cases
(h) Malpractice Liability of the Guardian Ad Litem
(i) Payment of Guardian Ad Litem Fees

11.2 Disbursement and Management of the Minor’s Recovery
(a) Claims Between the Minor and the Next Friend As to Proceeds From Settlement
(b) Subrogation
(c) Management and Investment of the Minor’s Recovery
(d) The Registry of the Court
(e) Management by Next Friend or a Bonded Manager
(f) Section 142.005 Trust
(g) Commercial Annuities With Qualified Assignment
(h) Treasury Bond Structured Settlement Trusts (SST)
(i) Combining a Section 142 Trust and a Commercial Annuity
(j) The “Special Needs” Medicaid Trust
(k) Master Pooled Trusts
(l) Formal Guardianship

11.3 Procedure
(a) Jurisdiction and Venue
(b) Preparation for the Minor Prove-Up Hearing by Plaintiff’s Counsel
(c) Preparation for the Minor Prove-Up Hearing by Defense Counsel
(d) Preparation for the Minor Prove-Up Hearing by the Guardian Ad Litem
(e) Resolution of Disputes As to the Terms of the Settlement or the Distribution of the Proceeds
(f) The Minor Prove-Up Hearing
(g) Drafting Settlement Agreements and Judgments
(h) Appeal and Mandamus

SELECTED CASES
1. Standards for Appointment
2. Discretion of the Trial Court
3. On Service by Publication
4. Duties of the Ad Litem
5. Awarding Costs

CHECKLISTS
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Plaintiff—Guardian Ad Litem Practice and Procedure
Defendant—Guardian Ad Litem Practice and Procedure
For Ad Litem Appointed Before Settlement
For Ad Litem Appointed After Settlement

FORMS
11.1 Motion for Order Appointing Guardian Ad Litem
11.2 Objection to Motion for Order Appointing Guardian Ad Litem
11.3 Application to Withdraw Minor’s Funds Upon Attaining Age of Majority
11.4 Order to Withdraw Minor’s Funds Upon Attaining Age of Majority
11.5 Order on Motion for Appointment of Guardian Ad Litem
Language for Reproducible Certificate of Service and Fiat

CHAPTER 12

MOTIONS FOR DIRECTED VERDICT

12.1 General Overview
(a) Motions for Directed Verdict in General
(b) An Analysis of Rule 268 Motion for Instructed Verdict
(c) Grounds for Directed Verdict
(d) Motions for Directed Verdict in Nonjury Trials
(e) A Comparison Between Directed Verdict and Summary Judgment Practice
(f) Directed Verdict for Defendant
(g) Directed Verdict for Plaintiff
(h) Time to Move for Directed Verdict
(i) Directed Verdict on Court’s Own Motion
(j) Form of Motion for Directed Verdict

12.2 The Prima Facie Case
(a) In General
(b) The Prima Facie Case
(c) Locating the Elements of the Prima Facie Case
(d) Covering the Basics of the Prima Facie Case
(e) Protecting the Parties From Surprise or Ambush Attack on the Prima Facie Case

12.3 Weight and Sufficiency of the Evidence
(a) In General
(b) Gross Negligence
(c) Bad Faith/Breach of Duty of Good Faith and Fair Dealing
(d) Failure to Warn/Marketing Defect Cases
(e) Lost Earnings
(f) Tortious Interference With Business Relationships
(g) Directed Verdict Based Solely Upon Interested/Expert Witness Testimony

12.4 Appeal and Error

SELECTED CASES
1. In General
2. Motion for Judgment in Nonjury Trials
3. Specificity and Contents of the Motion
4. Directed Verdict for the Defendant
5. Directed Verdict for the Plaintiff
6. Timing of the Motion
7. Directed Verdict On Court’s Own Motion

-- PAGE 15 --



8. Directed Verdict Based Upon Interested or Expert Witness Testimony
9. Appellate Review

CHECKLISTS
Plaintiff—Motions for Directed Verdict
Defendant—Motions for Directed Verdict
Movant—Motions for Directed Verdict
Respondent—Motions for Directed Verdict

FORMS
12.1 Defendant’s Motion for Directed Verdict—Defect in Pleading
12.2 Order on Defendant’s Motion for Directed Verdict—Defect in Pleading
12.3 Defendant’s Motion for Directed Verdict—Evidence Conclusively Proves Truth of Fact in Issue
12.4 Order on Defendant’s Motion for Directed Verdict—Evidence Conclusively Proves Truth of Fact in Issue
12.5 Defendant’s Motion for Directed Verdict—Evidence Is Insufficient to Raise a Fact Issue
12.6 Order on Defendant’s Motion for Directed Verdict—Evidence Is Insufficient to Raise a Fact Issue
12.7 Plaintiff’s Motion for Directed Verdict—Failure of Defendant to Introduce Any Evidence
12.8 Order on Plaintiff’s Motion for Directed Verdict—Defendant’s Failure to Introduce Any Evidence
12.9 Plaintiff’s Motion for Directed Verdict—Evidence Is Legally Insufficient to Raise a Fact Issue

As to Affirmative Defense
12.10 Order on Plaintiff’s Motion for Directed Verdict—Evidence Is Legally Insufficient to Raise a

Fact Issue As to Affirmative Defense
Language for Reproducible Certificate of Service And Fiat

CHAPTER 13

WITHDRAWAL OR DISQUALIFICATION OF COUNSEL

13.1 Withdrawal of Counsel
(a) Procedure for Withdrawal

13.2 Grounds for Withdrawal
(a) Good Cause for Withdrawal Under Rule 1.15 of the Texas Disciplinary Rules of Professional Conduct
(b) Good Cause for Withdrawal Under Other Rules of Disciplinary Conduct

13.3 Disqualification of Counsel
(a) The Lawyer As a Witness
(b) Representation Adverse to Former Client (Confidential Information)
(c) Employment of Legal Assistants and Secretaries
(d) Conflicting Interests
(e) Will Contests
(f) Other Matters
(g) Time to Move for Disqualification—Waiver of Disqualification

13.4 Motions to Show Authority
(a) Motions to Show Authority in General
(b) Procedure on Motion to Show Authority

13.5 Mandamus

SELECTED CASES
1. Withdrawal of Counsel
2. Removal on Motion to Show Authority
3. Disqualification of Counsel on Grounds of Disciplinary Rules Violations

CHECKLIST
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Withdrawal of Counsel

FORMS
13.1 Motion to Withdraw Under Rule 10—Another Attorney Has Been Retained
13.2 Order on Motion to Withdraw Under Rule 10—Another Attorney Has Been Retained
13.3 Motion to Withdraw Under Rule 10—Another Attorney Has Not Been Retained
13.4 Order on Motion to Withdraw Under Rule 10—Another Attorney Has Not Been Retained
13.5 Motion to Disqualify Counsel
13.6 Order on Motion to Disqualify Counsel
13.7 Motion to Show Authority
13.8 Order on Motion to Show Authority
13.9 Notice of Designation of Lead Counsel
Language For Reproducible Certificate of Service and Fiat

CHAPTER 14

RECUSAL OR DISQUALIFICATION OF JUDGES

14.0 Introduction

14.1 Grounds and Procedures for Recusal and Disqualification
(a) Grounds for Disqualification
(b) Grounds for Recusal
(c) Pecuniary Interests Under Tex. Const. art. V, § 11
(d) Acceptance of Campaign Contributions
(e) Disciplinary Proceedings
(f) Contempt Proceedings
(g) Procedure in Motions to Recuse or Disqualify Judge
(h) Voluntary Recusal in Absence of Motion
(i) Where Motion Is Technically Defective
(j) Where Motion Is Untimely
(k) Orders Made Subsequent to Recusal by Judge Who Has Been Removed
(l) Sanctions Under Rule 18a(h)

14.2 Objections to Visiting Judge
(a) In General
(b) Effect of Disqualification of Visiting Judge

14.3 Appellate Review
(a) On Original Trial Judge’s Refusal to Recuse Himself or Herself or Refer Case
(b) Denial of Motion to Recuse by Judge Assigned by Administrative Judge

SELECTED CASES

CHECKLISTS
Disqualification: Movant
Disqualification: Respondent
Recusal: Movant
Recusal: Respondent

FORMS
14.1 Motion to Recuse
14.2 Order of Recusal
14.3 Order Declining Recusal and Order of Referral
14.4 Motion to Disqualify Judge
14.5 Objection to Visiting Judge
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Language for Reproducible Certificate of Service and Fiat

CHAPTER 15

MOTIONS FOR COSTS AND RELATED MATTERS

15.1 Taxable and Nontaxable Costs in General
(a) Taxable Court Costs
(b) Accounting for Taxable Court Costs
(c) Nontaxable Costs
(d) Taxing Court Costs to the Prevailing Party
(e) Effect of Tender

15.2 Costs and Expenses Recoverable Under Special Statute or Rule
(a) Frivolous or Groundless Suits
(b) In Assault and Battery, Slander, and Defamation of Character
(c) On Motion for Continuance
(d) Bad Faith Motion to Recuse
(e) Sanctions for Failure to Serve or Deliver Copy of Pleading or Motions
(f) On Dismissal or Nonsuit
(g) On Motion to Transfer Venue
(h) Declaratory Judgments
(i) Attorney’s Fees
(j) Guardian Ad Litem Fees

15.3 Proceedings to Secure Costs
(a) Security for Costs
(b) Procedure on Affidavit of Inability to Pay Costs
(c) Motions to Rule for Costs
(d) Execution for Costs

SELECTED CASES
1. Entitlement to Costs
2. Taxing Costs Against the Prevailing Party
3. Splitting of Costs Award
4. On Affidavit of Indigency

CHECKLIST
Motions to Rule for Costs

FORMS
15.1 Motion to Rule for Costs—Rule 13 Violation
15.2 Order on Motion to Rule for Costs—Rule 13 Violation
15.3 Motion to Rule for Costs—On Motion for Continuance
15.4 Order on Motion to Rule for Costs—On Motion for Continuance
15.5 Motion to Rule for Costs—On Bad Faith Motion to Recuse
15.6 Order on Motion to Rule for Costs—On Bad Faith Motion to Recuse
15.7 Motion to Rule for Costs—On Dismissal or Nonsuit
15.8 Order on Motion to Rule for Costs—On Dismissal or Nonsuit
15.9 Motion to Rule for Costs—Attorney’s Fees Provided by Statute
15.10 Order on Motion to Rule for Costs—Attorney’s Fees Provided by Statute
15.11 Rule 143, Motion to Provide Security for Costs
15.12 Order on Rule 143, Motion to Provide Security for Costs
15.13 Affidavit of Inability to Pay Costs
Language For Reproducible Certificate of Service and Fiat

CHAPTER 16
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MOTIONS IN LIMINE
16.1 General Overview

(a) Practical Considerations in Moving for Orders in Limine
(b) Procedure for Presenting a Motion in Limine
(c) Procedure for Preserving Error When Motion Is Overruled
(d) Preserving Error When Motion Is Granted
(e) Sanctions for Violation of Orders in Limine

16.2 Particular Subjects for Motion in Limine
(a) Collateral Source Benefits
(b) Bad Acts
(c) Receipt of Traffic Ticket/Payment of Fine
(d) Subsequent Remedial Measures
(e) Prior Convictions
(f) Drugs or Drinking Unrelated to Accident or Causation
(g) Financial Status of the Parties
(h) Income Taxation of Award
(i) Testimony Contradicting Matter Admitted by Judicial Admission
(j) Compromise and Offers to Compromise
(k) Existence of Liability Insurance
(l) Plea of Nolo Contendere
(m) Lack of Personal Knowledge
(n) Bad Acts or Personal Problems Offered to Show Effects of Stress on Performance at Time in Question
(o) Character Evidence
(p) Untruthfulness As to Unrelated Matter
(q) Similar Transactions or Occurrences
(r) Matters Contained in Insurance Application
(s) Polygraph Test Results
(t) Evidence Obtained by Illegal Means or Rules Violations
(u) Out-of-Court Experiments or Re-enactment of Occurrence
(v) Failure to Designate Witnesses or Evidence in Discovery Responses
(w) Claims of Privilege
(x) Religious Beliefs
(y) Status As an Illegal Alien
(z) Evidence of Contingency Fee Arrangements
(aa) Evidence of Other Income of Plaintiff
(bb) Marital Prospects of Surviving Spouse in Wrongful Death Action
(cc) Recovery Subject to Income Taxation
(dd) Seat Belts
(ee) Peer Review or Hospital Committee Meetings

SELECTED CASES
1. Purpose and Effect
2. Trial Court’s Discretion
3. Violations of the Order in Limine

CHECKLISTS
Movant—Motion in Limine
Responding Party—Motion in Limine
Preservation of Objections—Motion in Limine

FORMS
16.1 Standard Motion in Limine
16.2 Order in Limine
Language for Reproducible Certificate of Service and Fiat4
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CHAPTER 17

NEW TRIALS
17.1 Introduction

17.2 Limit of Two New Trials

17.3 For Jury Misconduct

17.4 Time to File Motions

17.5 Modification or Correction of Judgment

17.6 New Trial on Service by Publication

17.7 Effect Upon Appellate Timetables

17.8 Requests for Findings of Fact and Conclusions of Law

17.9 Reinstatement Following Dismissal for Want of Prosecution

SELECTED CASES
1. In General
2. New Trial Following Judgment by Default
3. Discretion of the Trial Court
4. Specific Claims for Relief
5. Timing of Motion
6. Partial New Trial
7. The Craddock Test
8. Newly Discovered Evidence
9. Conduct of the Jury

10. Appellate Review

CHECKLIST
Motion for New Trial

FORMS
17.1 Motion for New Trial Following Entry of Default Judgment
17.2 Order Granting New Trial Following Entry of Default Judgment
17.3 Motion for New Trial—Damages Manifestly Too Large or Too Small
17.4 Order Granting New Trial—Damages Manifestly Too Large or Too Small
17.5 Motion for New Trial—Complaint Upon Which Evidence Must Be Heard
17.6 Order Granting New Trial—Complaint Upon Which Evidence Must Be Heard
17.7 Motion for New Trial—Newly Discovered Evidence
17.8 Order Granting New Trial—Newly Discovered Evidence
Language for Reproducible Certificate of Service and Fiat
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