ERISMAN'S
REVERSIBLE ERRORS

TEXAS CRIMINAL CASES

REVISED BY
ARCH C. McCOLL, Il AND S. MICHAEL McCOLLOCH

CHAPTER 1

UNCONSTITUTIONAL STATUTE OR ORDINANCE
Vague and indefinite: no notice
Interference with freedom of expression
Municipal ordinance conflicts with state law
Unconstitutional burden of proof
Equal protection and due process violation
Retroactive punishment prohibited
Miscellaneous constitutional violations

CHAPTER 2

JURISDICTION OF THE TRIAL COURT
Trial court without jurisdiction
Affirmance by the appellate court

CHAPTER 3
COMPLAINT

Complaint not sworn to

Accused neither named nor described
Offense not alleged

Has good reason to believe and does believe
Impossible date

Complaint not signed by affiant

Alteration and amendment of complaint
Officer not authorized to administer oath

CHAPTER 4

INFORMATION: FORMAL REQUIREMENTS
Information presented before affidavit made
No existing valid complaint
Did not commence “In the name and by the authority of the State of Texas’ or conclude “Against the peace and
dignity of the State”
No information filed
Not presented by proper officer
Fatal variance between complaint and information

CHAPTER 5

INDICTMENT: FORMAL REQUIREMENTS
Discriminatory selection of grand jurors
Disqualified grand juror
County where grand jury isin session
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“In the name and by the authority of the State of Texas,” “Against the peace and dignity of the State”
No order transferring

Amendment of indictment

Copy denied

CHAPTER 6

INDICTMENT AND INFORMATION: ALLEGATIONS
Accused neither named nor described
Not committed in jurisdiction of the trial court
Date not “anterior” to filing of charging instrument
Barred by limitation
More than one offense charged
No offense charged
Lack of consent
Description required
Manner and means
Culpable mental state
Ownership and possession
Amount or value
Description of documents
Notice of prior conviction
Notice of deadly weapon finding
Complainant’s name
Specia statute controls over general

CHAPTER 7

DISQUALIFIED JUDGE
Disgualifying “interest in case”
Tria judge had been “counsel for the State”
“Counsel for the accused”
“Connected within third degree”
Election or selection of specia judge not shown
No oath taken by specia judge

CHAPTER 8

ATTORNEY FOR THE DEFENDANT
No counsel appointed for indigent defendant
Interference with right to counsel
Waiver of jury trial
No effective assistance of counsel: standards
Attorney error
Failure to make objections
Errors regarding pleadings and punishment
Errorsin jury selection
Attorney not eligible or is unfit
Ineffective assistance: Conflict of interest
Cumulative errors
Plea bargaining
Failure to investigate
Incorrect legal advice
Trial errors: Inadmissible evidence
Tria errors: Improper evidence
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Trial errors

Failure to object to jury charge

Ineffective assistance at punishment hearing
Conflict of interest

Sentencing without counsel

Denied ten days to prepare

Reasonable time to confer

Probation revocation without counsel
Ineffective assistance of appellate counsel
Right to self-representation

No waiver of right to counsel

Appointed counsel for competent defendant

CHAPTER 9
COMPETENCY TO STAND TRIAL

Competency hearing

Halt trial on merits

No disregard of jury finding
Sufficiency of evidence on competency

CHAPTER 10

REFUSAL TO PERMIT DISCOVERY AND INSPECTION
Examination unduly limited
Grand jury minutes
Exculpatory evidence
Disclosure of identity of informant

CHAPTER 11
MISCELLANEOUS PRETRIAL MOTIONS

Change of venue

Severance of offenses

Continuance

L egislative continuance

Jury waiver

Severance of jointly tried defendants

CHAPTER 12

PLEAS OF GUILTY AND NOLO CONTENDERE
Insufficient evidence to support guilty plea
Immediate prior incompetency finding
Guilty pleaand jury waiver in capital case
Reservation of right to appeal
Court’s withdrawal of guilty plea
Guilty plea bargaining
No proper admonishment
Breached plea agreement

CHAPTER 13
DOUBLE JEOPARDY

Definitions
Evidence refused
Counts abandoned
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Prejudicial mistrial

Untimely jury discharge

Collateral estoppel

Prior acquittal

Guilty plea unsupported by evidence
Former conviction bars retrial

Civil penalties

CHAPTER 14

ARREST, SEARCH, AND SEIZURE
Accused was under arrest
Tests under arrest
No probable cause for search
No probable cause for vehicle search
No probable cause for search of person
No probable cause for search of home
Defects in affidavit or warrant
No probable cause for stop
No probable cause for vehicle stop
No probable cause for search of a person during a stop
Tips not supported by probable cause
No exception to warrant requirement shown
Defective warrant - substantive defects
Defective warrant - technical defects
Arrest or search beyond jurisdictional limits
No valid consent to search
Administrative searches
Inventory searches
Wiretaps
Motions to suppress illegally obtained evidence
Motions to suppress evidence obtained from automobiles
Motions to suppress evidence obtained using a warrant
“Good faith” exception to exclusionary rule
Arrest inside of home
Scope of protected area
Searches of vehicles
No probable cause for arrest
Failure to knock and announce
Violation of Texas constitution

CHAPTER 15

STATEMENT OF DEFENDANT
Statement under arrest to officers
Not spontaneous
Statement under arrest to nonofficers
Statements by third persons to defendant
Statement in grand jury
Test offer refused
Silence of accused
Hearing on involuntariness denied
No findings of facts
Statement coerced
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Statement a product of illegal arrest

Warning of rights absent or incomplete

No waiver of rights

Statement not signed

Evidence obtained from inadmissible statement
Oral statements to psychiatrist

Ora custodial statements

Withdrawn guilty pleas

CHAPTER 16

ARRAIGNMENT AND PLEADING TO THE ACCUSATION
Arraignment before jury
No pleato accusation
Reading indictment to jury
Speedy trial violation

CHAPTER 17

FORMATION, SELECTION, AND VOIR DIRE OF THE TRIAL JURY
Formation and selection of the tria jury
Unreasonable time limits for jury selection
Improper voir dire procedure
Failure to allow questioning on matters pertinent to bias or guilt
Failure to allow questioning on matters pertinent to punishment
Individual examination denied
Prejudicial voir dire statement
Challenge overruled
Prospective juror improperly excused
Scruples against death penalty
Shuffle of jury list
Jury trial denied
Jury finding on punishment
No court reporter on voir dire
Discriminatory use of peremptories
Disqualified juror

CHAPTER 18

OPENING STATEMENT
Denial of opening statement

CHAPTER 19

STATE’'SWITNESSES
State impeaching own witness
State bolstering own witness
Impeachment excluded
Impeachment as to pending charges and probation excluded
Perjury by state’s witness
“Witness Rule” violated
“ Gaskin Rule” applied
“Use before the jury” rule
Defendant’s spouse as adverse witness
Improper admission of privileged testimony
Prejudicial impact outweighs probative value
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CHAPTER 20

IDENTIFICATION OF THE ACCUSED
Evidence of pretrial identification inadmissible
In-court identification not of independent origin

CHAPTER 21

OPINION TESTIMONY
Proper persons to express opinion
No predicate for opinion
Value Admissibility of opinion evidence

CHAPTER 22

HEARSAY
Objected-to hearsay is inadmissible and has no probative valuelnformation from informer
Witness “had been told”
Not res gestae
Co-conspirator and accomplice statements
Statements of deceased
I mpeachment
Notations on exhibits
Documents
Accused’s identification
Prior court proceedings
Telephone conversations
Business records
Recording predicate
Confrontation of witnesses
Repudiated statements
Outcry evidence - child victims
Dying declarations

CHAPTER 23
PHOTOGRAPHS

Inflammatory photographs
Videotape of witnesses
Videotape of defendant

CHAPTER 24
EXTRANEOUS TRANSACTIONS

Prove identity

Prove intent

Rebut defense theory

Attack credibility

Circumstances of arrest

Motive

Form of objection

Scheme or plan

Inadmissible on any issue

Prejudicial effect outweighs probative value
Participation by defendant not shown
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CHAPTER 25

THE ACCOMPLICE WITNESSAND NECESSARY CORROBORATION
Accomplice witness as a matter of law
No corroboration
Commission of crime only shown
Opportunity not sufficient
Accomplice cannot corroborate another accomplice
Prior statements and writings of accomplice
Possessing fruits of crime
Mere presence
Similarity of tracks
Corroboration did not individuate
Specia rule for sex offenses

CHAPTER 26

DEFENDANT'SWITNESSES
Exclusion of defense evidence
Exclusion of videotape, voice exemplars, and transcribed statements
Exclusion of material and relevant testimony
Exclusion of other evidence
Denial of compulsory process
Defense witness's knowledge of appellant’s prior bad acts
Misconduct of defense witness
State seeking to inject appellant’s reputation
No predicate for impeachment
Impeachment with prior convictions
Improper impeachment of defendant - not including prior convictions
Defendant’s motion to reopen

CHAPTER 27

ERRORSARISING FROM PROOF OF “REPUTATION”
State cannot inject reputation
Good reputation excluded
Had not heard reputation discussed
“Knew” of misconduct
Bad reputation based solely on offense on trial
Good reputation of prosecuting witness
Deceased peaceable and inoffensive
Victim or deceased’s bad reputation excluded

CHAPTER 28

DEFENSES
Mental disease or defect
Mistake of law
Duress
Renunciation
Miscellaneous particul ar affirmative defenses
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CHAPTER 29
AFFIRMATIVE DEFENSES

Mental disease or defect

Mistake of law

Duress

Renunciation

Miscellaneous particular affirmative defenses

CHAPTER 30
JUSTIFICATION EXCLUDING CRIMINAL RESPONSIBILITY

Public duty

Necessity

Defense of person - nondeadly force
Defense of person - deadly force

Defense of property - nondeadly force
Defense of property - deadly force

Defense of third person

Defense of third person’s property
Protection of life or health

Confinement and threats as justifiable force
Use of force in law enforcement

Use of force by parents, teachers, and guardians

CHAPTER 31

OBJECTIONSTO COURT'S CHARGE
Material element of the offense omitted
Punishment submitted improper
Burden of proof
Objection to charge in writing
Improper element included in offense definition
Improper instructions on culpable mental state
Offense charged in the digunctive
Error in charge on parties
Failure to apply law to facts
Comment on weight of the evidence
Parole charge
Verdict which is not unanimous is not permitted

CHAPTER 32
REQUESTED SPECIAL CHARGES ON OFFENSES

Definition

Presumption of innocence

Culpable mental state

Lesser included offenses - homicide
Lesser included offenses - other cases
Absence of sudden passion

CHAPTER 33

REQUESTED SPECIAL CHARGES ON EVIDENCE
Accomplice testimony
Co-defendant’s confession
Limiting use of extraneous acts
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Limiting use of impeachment testimony
Illegal search or arrest

CHAPTER 34
REQUESTED SPECIAL CHARGES ON DEFENSIVE |SSUES

Self-defense
Involuntary confession
Concurrent causation
Defensive theory

Alibi

Mistake of fact

CHAPTER 35

ERRORSARISING DURING ARGUMENTSTO THE JURY
Commenting on failure to testify
No denia or contradiction
Unsworn testimony of prosecutor
Undisclosed prior misconduct of defendant
Personal knowledge and opinion of guilt
Bolstering state’s witness
Community demands and expectations
Attacking defense counsel
Contradicting court’s charge
Time to serve
Not invited
Denial of defense right to argue

CHAPTER 36

ERRORSIN JURY VERDICT AND COMMUNICATING WITH THE JURY AFTER RETIREMENT
Insufficient, incomplete, uncertain verdict
No finding on offense charged
Punishment not permitted by law
Communication with jury not in open court

CHAPTER 37
JURY MISCONDUCT AND SEPARATION

Misstatement of law

New evidence prejudicing material issue
Personal knowledge of defendant

Personal knowledge of witnesses

Failure of defendant to testify

Jury separation without consent of counsel
Evidence of jury misconduct

CHAPTER 38

INSUFFICIENT EVIDENCE OF ELEMENTS OF CRIME: IN GENERAL
Amount or value
Lack of consent
Delivery
Identity of defendant
Intent
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Knowledge

Manner and means

Identity of victim

Possession

Venue

State assumed higher burden of proof

Parties

Deadly weapon

Identity of controlled substance

Item “adapted for use” as weapon

Operating motor vehicle

Agreement

Bodily injury

Element of the offense: Escape/Evading arrest
Element of the offense: Crimes against the person
Element of the offense: Theft crimes

Element of the offense: Drugs/Illegal substance/Firearms
Element of the offense: Organized crime/Solicitation/Conspiracy
Element of the offense: Monetary/Securities crimes
Element of the offense: Automobile/DWI

Element of the offense: Miscellaneous

CHAPTER 39

INSUFFICIENT CONNECTION WITH THE CRIME
Presence at scene of crime

Possession of fruits of crime

Track similarity

Fingerprints alone

Flight

State’s withess not called

Statement not corroborated

CHAPTER 40

INSUFFICIENT EVIDENCE: PARTICULAR OFFENSES
Burglary
Criminal nonsupport
Driving while intoxicated
Murder in the course of other crime
Obscenity
Sex offenses
Theft
Death penalty
Arson

CHAPTER 41

VARIANCE BETWEEN CHARGING INSTRUMENT AND STATE'S PROOF
Name alleged and name proved
Dates
To the grand jurors unknown
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Owner

Descriptive averments must be proved
Instrument set out by its tenor
Offense charged not offense proved

CHAPTER 42

ERRORS RELATED TO PUNISHMENT HEARINGS
Punishment by jury after guilty or nolo contendere plea
Right to have jury assess punishment
Evidence improperly excluded at punishment hearing
Evidence improperly admitted at punishment hearing
Photographic/Video evidence improperly admitted
Prior conduct/Convictions/Proceedings improperly admitted
Character evidence improperly admitted/Opening the door
Details of prior offenses inadmissible
State calling defendant as witness
Jury instructions at punishment hearings
Court’s personal knowledge used in sentencing
Failure to follow jury verdict on punishment
Mitigating evidence in death penalty cases
Punishment hearing denied

CHAPTER 43

ERRORS IN ENHANCED PUNISHMENT CASES
Pleadings indefinite and uncertain

Prior conviction proof

Prior conviction proof not in proper form

Proper sequence not proved

Identity not shown

Prior conviction void

Prior conviction not final

Double jeopardy and enhanced punishment

CHAPTER 44

OCCASIONAL ERRORS OF COURT
Comment on weight of evidence
Proceeding in absence of accused
Forcing accused to trial in prison clothes or shackles
Presentence report considered at trial
Failure to provide interpreter
Mandamus required
Absence of judge during trial
Chilling right to appeal
Witness acting as bailiff
Closing proceedings to the public

CHAPTER 45

PROSECUTORIAL MISCONDUCT
Disregarding ruling of the court
Suppressing beneficial evidence
Comment on co-actor’s prior conviction
Calling attorney, defendant, co-actor, spouse as witness
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Improper examination of witness
Allowing spouse to assist in court
Violation of immunity agreement
Use of perjured testimony

CHAPTER 46

JUDGMENT AND SENTENCE
Jury recommendation disregarded
Sentence unauthorized
Restitution
Enhancement
Probation/Community supervision/Deferred adjudication
Mitigating evidence/Circumstances
Variance between judgment and offense charged
Sentence “in absentia’
Untimely and improper sentence
Reformation of judgment and sentence
Cumulation erroneous
New trial - punishment increased
Deadly weapon finding
Unreasonable probation conditions

CHAPTER 47

MOTION FOR NEW TRIAL
Abuse of discretion
Newly discovered evidence
Refusal to hear evidence on motion

CHAPTER 48

APPEAL: PROCEDURES
Effective assistance of counsel on appeal
“Frivolous’ appeals
Notice of appeal sufficient
Interlocutory appedl
Appeals from justice and city courts
Indigency
Statement of facts
Appéllant’s brief
Dismissal and abatement
Improper appeal by state
Jurisdiction of court of appeals
Remand on punishment only
Habeas corpus procedure
Stay of execution
No waiver of right to appeal

CHAPTER 49

APPEAL: STANDARDS OF REVIEW AND PRESERVATION OF ISSUES
Denial of motion to quash
Mistrial motion
Sufficiency of evidence
Parole charge
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Guilty pleas

Jury selection: Discriminatory use of peremptories
Jury selection: Death penalty cases
Jury selection: Miscellaneous errors
Curative admissibility

Harmless error standard

Punishment error

Denia of motion to suppress

Jury charge error: Trial objection
Jury charge error: No trial objection
Discovery denied

Requested relief granted

Harmless error:

Specia standards

Effective assistance of counsel
Specific objection required - exceptions
Hearsay wrongfully admitted
Retroactivity Improper argument
Involuntary statement of defendant
No harmless error analysis required
Factual Analysis

CHAPTER 50

HABEAS CORPUS PROCEEDINGS PRIOR TO CONVICTION
Contempt of court
Denial of bail
Excessive bail Denial of bail - probation revocation
No probable cause
Double jeopardy
Ninety-day statutory period
Unconstitutional statute

CHAPTER 51

POST-CONVICTION HABEAS CORPUS: TRIAL ISSUES
Convicted without counsel
Jury waiver and guilty plea without counsel
Prior conviction without counsel
No effective assistance of counsel
No ten days to prepare
Premature waiver of apped
Confession without counsel
Unconstitutional statute
Speedy trial denied
No admonishment on plea of guilty
Compulsory process for witness denied
State’s challenges for scruples on death penalty granted
Incompetent to stand trial
Favorable material not disclosed
Trial judge was prosecutor in prior offense
Tria in prison clothes
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Unsigned, unsworn complaint
Double jeopardy

Trial without interpreter
Habeas Corpus jurisdiction
Motion for DNA testing
Newly discovered evidence

CHAPTER 52

POST-CONVICTION HABEAS CORPUS: PUNISHMENT ISSUES
Sentenced without counsel
Revocation without counsel
No counsel for appeal
Unauthorized punishment
Ineffective cumulation
Bail pending appeal
Sentence served
Jail time pending appeal
Parole eligibility -ex post facto law
Computation of time credit Statute change eliminating offense
Unreasonable terms of probation

CHAPTER 53

ERRORSARISING IN EXTRADITION PROCEEDINGS
Executive warrant defective
Instrument copies denied
Identity in issue
Presence in demanding state
Different law not proved
Burden of proof - extradition

CHAPTER 54

REVOCATION OF COMMUNITY SUPERVISION
Revocation motion defective
Community supervision period expired
Insufficient proof of violation of community supervision
Commit no offense
Avoid injurious or vicious habits
Avoid persons or places of disreputable or harmful character
Report to the community supervision officer as directed
Work faithfully at suitable employment as far as possible
Remain within a specified place
Make restitution or reparation
Support dependents
Findings as to revocation
Subsequent conviction on appeal
Copy of community supervision conditions
Void primary conviction
Revocation continuance
Due process, fundamental fairness violations
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CHAPTER 55

ERRORS PECULIAR TO BOND FORFEITURE CASES
Not valid undertaking
No judgment nisi
Judgment nisi insufficient
Judgment against all obligors
“Uncontrollable circumstance” exonerates
Indicted for different offense
Appeal bond forfeiture
Subsequent proceedings
Remittitur
Errorsin bond forfeiture procedures
Compromise and settlement

CHAPTER 56

JUVENILE DELINQUENCY

Particularity of State's pleading

No process served

No guardian ad litem

No jurisdiction when seventeen years old
Insufficient evidence

Due process of law denied
Statutory procedure not followed
Waiver of rights

Defective order waiving jurisdiction
Denial of right to counsel

Improper disposition

Denia of jury tria

Taking juvenile into custody
Juvenile statements

Determinate sentencing

Juvenile appeals

CUMULATIVE TABLE OF CASES

INDEX
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