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TEXAS DAMAGES

Brock C. Akers

PRELITIGATION

Introduction
A Message to the Client About Damages

§1.1 CLIENT INTERVIEW FORMS

A. Personal Injury

B. Wrongful Death
1. Checklist for Death of Minor Child
2. Checklist for Death of Adult Child
3. Checklist for Death of Parent
4. Checklist for Estate of Deceased
5. Checklist for Death of Spouse

C. Information to be Provided to Economist

§1.2 MEDICAL EXAMINATIONS

Physical Examination Questionnaire

Toxic Tort Health Questionnaire

Psycho-Social Assessment Checklist

Checklist of Assistance Needs of Client With Spinal Cord Injury
General Assessment of Need for Attendant Care

In-Home Nursing Services Checklist

Questionnaire for Mothers with Silicone Breast Implants

UTHORIZATIONS
Authorization Form for Release of Protected Health Information
. Hospital Authorizations
1. Personal Injury
2. Wrongful Death
C. Medical Authorizations
1. Personal Injury
2. Wrongful Death
D. Dentist Authorizations
1. Personal Injury
2. Wrongful Death
General Authorizations
1. Personal Injury
2. Wrongful Death
Psychiatrist or Psychologist Authorization
Social Worker Authorizations
Clinic or Other Mental Institution Authorization
Insurance Authorization
Employment Commission Authorization
Medical Authorization for Defendant
ERISA Authorization
. Request for ERISA Plan
Forms
Request for Copy of Tax Return (Form 4506)

§1.3

WHrP> OMMUOwWP

m

ZZrRE—IEM

--PAGE 1 --



§14

§15

8§16

§1.7

Request for Transcript of Tax Return (Form 4506T)
Request for Social Security Statement

INVESTIGATION
Investigation Checklist

INFORMATION SOURCES

A. Types of Sources

Newspapers

Television Stations

Radio Stations

Police

Photographs or Personal Videotapes

Medical Illustrations

Medical Records

Business Records

Military Records

10 The Internet

Request Pertaining to Military Records (Standard Form 180)
Perpetual Calendar

Life Expectancy Table

Case Notes Regarding Life Expectancy Tables
Average Earnings by Sex and Level of Education

©CoNog~WDNE

ITNESSES
Expert Witnesses
Types of Experts
. Treating Physician
Other Physicians
Physiatrist
Anesthesiologists
Psychiatrist/Psychologist/Social Worker
Pathologist
Physical Therapist
Economist
Employment Expert
10. Nurse
11. Biomechanical Engineer
12. Vocational Expert
13. Life Plan Expert
C. Lay Witnesses
1. Client (Personal Injury Case)
2. Beneficiary/Client (Wrongful Death Case)
3. Fact Witness
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DISCOVERY

A. Medical Records Affidavit (Hospital)

B. Medical Records Affidavit (Doctor Records)
C. Affidavit for Services (Custodian of Records)
D. Affidavit for Services (Treating Physician)

E. Letter to Hospital/Doctor (Wrongful Death)
F. Letter to Hospital/Doctor (Personal Injury)
G. Motion to Strike Controverting Affidavits
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CHAPTER 2

TRIAL PREPARATION
Introduction

§2.1 PLEADINGS
A. Pleadings Checklist—Damages—~Personal Injuries
B. Pleadings Checklist—Damages—Wrongful Death
C. General Checklist for Proof of Damages in Injury Case

§2.2 MOTION IN LIMINE

§ 2.3 VOIR DIRE EXAMINATION
A. The Preparation of a Juror Profile
B. \oir Dire Examination Considerations
C. Written Voir Dire Questions on Damages for Submission to the Federal Court

§2.4 OPENING STATEMENT
A. Federal Practice
B. State Practice
C. Commentary
D. Principal Points

8§25 JURY ARGUMENT

The Human Losses

Religious and Constitutional Argument

Mental Aspects of Scarring (Or Other Disfigurements)
Love and Affection

Lay Witnesses

Preparing the Juror’s Perspective

Per Diem Damages
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§2.6
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URY CHARGE

Wrongful Death

Personal Injury Damages
Exemplary Damages

Injury of Spouse

Injury of Parent

Motion for Remittitur

Response to Motion for Remittitur
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§ 2.7 ALTERNATIVE DISPUTE RESOLUTION
A. ADR Procedures
B. Conclusion
C. ADR Internet Sites

CHAPTER 3

WITNESS CHECKLISTS

Introduction

§ 3.1 LAY WITNESSES
A. Lay Witness Foundation
B. Injured Party
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Spouse

Employer/Supervisor

“Before and After” Witnesses
Beneficiary

Friends and Acquaintances
Employer/Supervisor (Wrongful Death)
Fellow Employee (Personal Injury)
Fellow Employee (Wrongful Death)
Accident Scene Witnesses

Defendant
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§ 3.2 EXPERT WITNESSES
Basis of Expert Opinion
Foundation Checklist—Expert Opinion—Federal Practice (5th Cir.)
Medical Doctor/Osteopath (Personal Injury)
Medical Doctor/Osteopath (Wrongful Death)
Neurologist (Quadriplegic Injury)
Doctor’s Report (Quadriplegic Injury)
Physical Therapist (With Special Adaptation to Spinal Cord Injury Case)
Psychologist
Biomechanical Engineer (Personal Injury) (Wrongful Death)
Rehabilitation Consultant
Vocational and Career Counselor
\ocational Evaluator (Orthopedic Injury Case)
. Vocational Rehabilitation Consultant
Employment Expert (Personal Injury) (Wrongful Death)
Economist

CHAPTER 4

LAW
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Introduction
Comments on Jury Awards

§4.1 ELEMENTS OF DAMAGES
Physical Pain
Mental Anguish
Loss of Earnings and Earning Capacity
Disfigurement
Physical Impairment
Medical Expenses
Loss of Consortium
Household Services
Loss of Services of Minor Child
Other Elements of Damages
Bystander Recovery—Personal Injury and Wrongful Death
Zone of Danger Cases
. Negligent Infliction of Emotional Trauma
Intentional Infliction of Emotional Distress
Wrongful Birth Cases (The Unplanned or Unwanted Child)
Wrongful Life Cases
Prenatal Injuries
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§4.2

§4.3

§4.4

§4.5

§4.6

§4.7

R. Aggravation of Pre-existing Condition

COLLATERAL CONSIDERATIONS

A. Intentional Torts and Gross Negligence

B. Evidence of Injury

C. Employer’s Liability to Employees for Common Law Damages Notwithstanding Workers’
Compensation Immunity

Miscellaneous Considerations

Lay Witnesses

Federal Tort Claims Act (28 U.S.C. 8§ 2671-2680)
Expert Testimony

Exemplary (Punitive) Damages

Limitations on Damages

Impact of ERISA on Medical Expense Subrogation
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WRONGFUL DEATH DAMAGES
A. Recovery of Actual Damages
B. Recovery of Exemplary Damages
C. Award and Appointment of Damages
D. Death of Statutory Beneficiary
E. The Spousal Relationship
F. Effect of Remarriage

G. Joinder of Parties

H. Relationship Between Pecuniary Losses and Human Losses
I. Statute of Limitations

J. Jurisdiction

K. Death or Injury Caused by Act Outside of Texas

L. Wrongful Death of Fetus

M. Taxation of Wrongful Death Damages

CAUSES OF ACTION UNDER TEXAS SURVIVAL STATUTE
Survival Action Defined

Recoverable Damages

Pre-Impact Terror

Exemplary Damages

Hospital Lien

Jurisdiction

Statute of Limitations

Persons Entitled to Recover

Proof of Conscious Pain and Suffering
Other Statutes
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PROPERTY DAMAGES
Summary of Recoverable Property Damages

COLLATERAL SOURCE RULE
A. General Discussion
B. Collateral Source Checklist for Motion in Limine

USE OF AN ECONOMIST

Subject Matter of Economist Testimony
Who May Testify

Role of Economist

What Economist is Entitled to Consider

OO
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§4.8 CONTRIBUTION—EFFECT OF SETTLEMENT

A. Original Contribution Statute (Art. 2212)
Comparative Contribution in Negligence Actions (Art. 2212a)
Duncan v. Cessna Contribution Scheme
Proportionate Responsibility (Actions filed on or after Sept. 1, 1995)
Proportionate Responsibility (Actions filed on or after July 1, 2003)
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8§49 STATUTES AND RULES

Table of Statutes and Rules

Proportionate Responsibility (Tex. Civ. Prac. & Rem. Code Chapter 33)
Damages (Tex. Civ. Prac. & Rem. Code Chapter 41)

Charitable Immunity and Liability (Tex. Civ. Prac. & Rem. Code Chapter 84)

Motor Vehicle Safety Responsibility (Tex. Transp. Code ch. 601)

CHAPTER 5

SETTLEMENTS
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Introduction
§5.1 EVALUATION AND SETTLEMENTS STRATEGY

§5.2 TAXABILITY OF PERSONAL INJURY RECOVERY
A. Historical Position
B. Punitive Damages Now Taxable Income; Pre-Judgment Interest Generally Held to be Taxable
C. Strategies for Minimizing Possibility of Taxation

§5.3 SETTLEMENT BROCHURES
A. Overview
B. Exemplar—Catastrophic Injury
C. Exemplar—Wrongful Death

§5.4 DAY-IN-THE-LIFE VIDEOS
A. Overview
B. Exemplar Script—Day-in-the-Life Video/Settlement Brochure
C. Predicate for Admitting a Day-in-the-Life Video

8§55 TRUST AGREEMENTS
A. Overview
B. Exemplar—Trust Agreement
C. Bill of Sale

8§56 GUARDIANSHIP
A. Application for Letters of Guardianship
B. Waiver and Renunciation of Right to Appointment
C. Order Appointing Guardian

§5.7 STRUCTURED SETTLEMENTS
A. Overview
B. Structured Settlement Worksheet
C. Alternatives to Structured Settlements
D. Settlement Checklist

8§5.8 SECTION 142 TRUSTS
A. Overview
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B. Texas Property Code

1. Section 142.005. Trust for Property

2. Section 142.007. Incapacitated Person
C. Application to Establish Trust Estate
D. Decree of Court Establishing Trust Estate
E. Exhibit “A”—Trust Agreement

8§59 NURSING CARE EVALUATIONS
8§ 5.10 INTERNET SITES

CHAPTER 6

SPECIAL CASES

§6.1 BURNS

Introduction

Background

Assessment and Classification

Early Management of Burn Injuries

Complications

Circulatory Complications

Pulmonary Complications

Contractures

Hypertrophic Scarring

Pruritus (Itching)

Psychological Complications

. Other Complications

amage Assessment

Medical Expenses, Past and Future

Psychological Counseling for Victim and Family, Past and Future

Loss of Income and/or Earning Capacity, Past and Future

Pain and Mental Anguish, Past and Future—A Religious View

Physical Impairment, Scarring, Disfigurement, and Amputation
6. Loss of Consortium, Loss of Services, and Bystander’s Recovery

G. Outline

H. Glossary of Terms

I. Significant Cases
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8§6.2 SENSORY IMPAIRMENTS
A. Introduction
B. Olfactory Impairments
1. Background
2. Cause
3. Loss of Earning Capacity
4. Human Losses
5. Outline
Auditory Impairments
1. Background
2. Diagnosis
3. Damages
4. Outline
5. Glossary of Terms
Visual Impairments
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Background

Eye Injuries
Legal Blindness
Damages

Outline

Glossary of Terms
. Abbreviations

E. Significant Cases

Nough~wDdE

§6.3 POST-TRAUMATIC STRESS DISORDER
A. Introduction
B. Background
C. Trial Analysis
1. Diagnosis
2. Proof
3. Defense
4. Types of Cases
5. Expert Testimony
D. Outline
. Significant Cases

E
86.4 SPINAL CORD INJURIES
A. Introduction
B. Overview
C. Checklist for Proof of Nature and Extent of Damages
D. Exemplar Outline of Care
E. Cost of Care
Medical Equipment
Transportation
Supplies
Medications
Home Environment Modifications
Miscellaneous Adapted Equipment
Attendant Care
Tendon Transplant Surgery
9. Evaluation Center
10. Additional Expenses
11. Training by Occupational Therapist
F. Living Environment Modification for the Impaired
G. Recent Developments in Prostheses, Assistive Devices, and Equipment for Persons with Spinal Cord
Injuries
H. Significant Cases
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§6.5 BACK INJURIES
A. Introduction
B. Overview
C. Elements of Back Injuries
Kinds of Back Injuries
Anatomical and Other Factors Bearing on Back Injuries
Herniated Disc
Diagnosis of a Herniated Disc
Tests Used in Back Injury Cases
Neurologic Deficit
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7. Objective vs. Subjective, or Signs vs. Symptoms
8. Sprains vs. Strains

9. Conservative Treatment of Back Injuries

10. Grading System for Intervertebral Disc Injury
11. Disability Ratings

Initial Back Pain Evaluation Form

Medical Drawings

1. Pelvis, Lumbar Vertebrae, and Nerve Roots
2. Lumbar Vertebra

3. \ertebral Ligaments

4. Vertebral Column

5. Dermatomes

F. Significant Cases
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§6.6 HEAD INJURIES
A. Introduction
B. Background
C. Trial Analysis
1. Diagnosis
2. Proof
3. Defense
4. Peripheral Injuries
Outline
Glossary of Terms
Significant Cases

86.7 EFLEX SYMPATHETIC DYSTROPHY SYNDROME (RSDS)
Introduction

Comments on RSDS

Checklist

Significant Cases

References

Reflex Sympathetic Dystrophy Association Statistics
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CHAPTER 7

COLLECTING THE JUDGMENT

Introduction

§7.1 POST-JUDGMENT DISCOVERY

Plaintiff's Discovery in Aid of Enforcement of Judgment

Motion to Compel Answers to Plaintiff's Discovery in Aid of Enforcement of Judgment and for Sanctions
Order to Show Cause

Motion for Contempt

Letter Requesting Service of Writ of Execution

Plaintiff's Application for Writ of Garnishment After Judgment
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§ 7.2 CIVIL REMEDY (Plaintiff’s Original Petition)
§7.3 CASE LAW

INDEX
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