TEXAS AUTOMOBILES

by Broc C. Akers

CHAPTER ONE

PRELITIGATION
Introduction

8 1.1 CLIENT INTERVIEW

Client Interview Form

Assessing How the Accident Happened
Assessing Client’s Injuries

Client Interview Form—Wrongful Death Case
Instructions to Client

An Important Word About Damages
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§ 1.2 CLIENT CONTRACT
A. Long Form—Client Contract
B. Short Form—Client Contract

§ 1.3 AUTHORIZATION FORMS

General Authorization

Consent for Release of Medica Information
Medical Release (Broad Form)

Medical Authorization

Medical Authorization for Defendant

I nsurance Authorization

Earnings Authorization

Texas Employment Commission Authorization
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8 1.4 MEDICAL RECORDS AND EXPENSES

Medical Records Affidavit of Custodian of Medical Records

Medical Records Affidavit of Radiologist (X-ray Films)

Affidavit of Employee of Health Care Provider Concerning Cost and Necessity of Services
Affidavit of Treating Physician Concerning Cost and Necessity of Services

Notice of Filing of Business Records Accompanied by Affidavit
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8§15 LETTERS

Refusal of Representation (Nonengagement L etter)
Conflict of Interest Nonengagement L etter
Conflict of Interest Informed Consent L etter
Welcome Letter to New Client
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Conflict of Interest Disengagement L etter

Notification of Representation to the Defendant

Notice of Representation to Defendant’s Insurer

Notice of Representation to Plan Administrator (ERISA)
Informal Request for Medical Records Without Affidavit
Request for Medical Records With Affidavit

L etter to Doctor Providing Medical Expense Affidavit

L etter to Hospital Providing Medical Expense Affidavit
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§ 1.6 REQUEST FORMS
Request for Copy of Tax Return (IRS Form 4506)
Request for Transcript of Tax Return (IRS Form 4506-T)
Request for Social Security Earnings Information (SSA Form 7050-F4)
Request for Copy of Peace Officer’s Crash Report (Official Form)
Request for Driving Record (DPS Form DR-1)

§ 1.7 CASE INVESTIGATION
A. Investigation Checklist
B. Documents Checklist

8 1.8 INFORMATION SOURCES

Documents

Medical Records

Military Records —Request Pertaining to Military Records (Standard Form 180)
Witnesses
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8§ 1.9 EVALUATION
A. Case Evaluation Checklist
B. Settlement Checklist

FILEMASTER
CHAPTER 2
PLEADINGS
Introduction

§2.1 PLEADINGS CHECKLISTS
Theories of Recovery

Grounds of Negligent Operation
Potential Defendants

Defenses

Damages—Personal Injuries
Damages—Wrongful Death
Damages—Property

Venue
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l.  Venue Amendments—1995 Tort Reform Legidation
J. Plaintiff—State Court

8 2.2 PLAINTIFF’S PETITION/COMPLAINT
A. Sample Original Petition—State Court
B. Sample Petition—Against Social Host
C. Sample Request for Jury Trial—State Court
D. Sample Complaint—Federal Court

§ 2.3 PROPOSED PRETRIAL ORDER—FEDERAL COURT
§ 2.4 DEFENDANT’S SAMPLE ANSWER

§ 2.5 SPECIAL EXCEPTIONS

A. General Negligence
Unavoidable Accident
Prior or Subsequent Diseases, Injuries, or Conditions
Sole Proximate or Contributing Cause—Too General
Sole Proximate Cause—Defense Mispled
Sudden Emergency

CHAPTER 3

PRETRIAL DISCOVERY
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8§ 3.1 WRITTEN DISCOVERY REQUESTS
Interrogatories to Defendant (State Court)
Interrogatories to Defendant (Federal Court)
Plaintiff’'s Request for Production (State Court)
Plaintiff’s Request for Production (Federal Court)
Plaintiff’s Request for Admissions (State Court)
Order for Medical Examination (State Court)
Deposition Checklist—L.ist of Potential Witnesses
Deposition Checklist—L.ist of Potential Documents
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§ 3.2 FEDERAL DISCLOSURE REQUIREMENTS
Pretrial Discovery Requirements

Initial Disclosures

Disclosure of Expert Testimony

Pretrial Disclosures

Proposed Discovery Plan

Excerpt from Federal Rule of Civil Procedure 26
Civil Justice Expense and Delay Reduction Plan
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8§ 3.3 STATE DISCLOSURE REQUIREMENTS
Note on Texas Discovery Rules
Plaintiff’s Request for Disclosure
Defendant’s Request for Disclosure
Motion for Discovery Control Plan
Order—Discovery Control Plan
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CHAPTER 4

TRIAL

8 4.1 PREPARATION
A. Pretria Checklist
B. Exhibit List
C. WitnessList

§ 4.2 MOTION IN LIMINE
A. Texas Rules of Evidence
B. Motion In Limine Subject Matter Checklist
C. Sample Motion In Limine

8 4.3 MOTION TO BIFURCATE DETERMINATION
OF PUNITIVE DAMAGES
Defendant’s Sample Motion

§ 4.4 VOIR DIRE AND JURY SELECTION
Voir Dire and Peremptory Challenges
Challenging and Defending a Peremptory Challenge
Motion to Record Voir Dire Examination by Videotape
Voir Dire Checklist
Possible Voir Dire Questions Relating to Constitutional and Statutory Requirements
Voir Dire Tips
Specific Voir Dire Inquires
1. Inquiry Regarding Connection with Insurance Industry
2. Inquiry Regarding “Litigation Crisis’
3. Admissibility of “Net Worth”
Equalization of Strikes
Statutes and Rules
1. Texas Government Code—Juror Qualifications
2. State Practice—Texas Rules of Civil Procedure
3. Federal Practice
Jury Challenges for Cause—State
Jury Challenges for Cause—Federal
Preserving Error on Court’s Failure to Disqualify Juror
. Requested Voir Dire Examination—Federal Court (Written Form)
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8 4.5 OPENING STATEMENT
A. In Genera
B. Principa Points of Opening Statements

8 4.6 JURY ARGUMENT
A. Jury Argument Checklist
B. Function of Jury
C. Legd Citations
D. Samples

8 4.7 ALTERNATIVE DISPUTE RESOLUTION
Use of Alternate Dispute Resolution Procedure as Alternative to Trial
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CHAPTER 5

WITNESS CHECKLISTS
Introduction

85.1 LIABILITY WITNESSES

Accident Reconstruction Expert

Accident Scene Witnesses

Chemical Testing Expert

Defendant Driver (Cross-Examination)

Drinking Driver (Direct or Cross-Examination)
Eyewitness

Plaintiff (Liability and Damages)

Preparation of Plaintiff for Direct and Cross-Examination
Police Officer
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8 5.2 DAMAGES WITNESSES
Before and After Witness
Chiropractor

Economist
Employer/Supervisor
Employment Expert
Fellow Employee
Medical Doctor/Osteopath
Physical Therapist
Plaintiff

Spouse

CHAPTER 6

JURY CHARGE
8 6.1 INDEX TO TEXAS PATTERN JURY CHARGES
8 6.2 BROAD SUBMISSION OF NEGLIGENCE QUESTIONS
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§ 6.3 JURY QUESTIONS FOR AUTOMOBILE CASES
A. Negligence
B. Standards for Recovery of Exemplary Damages
C. Negligence—Malfunctioning Equipment
D. Negligence Per Se Case

8 6.4 STANDARD INSTRUCTIONS IN AUTOMOBILE ACCIDENT CASES
Injury

Negligence and Ordinary Care

Proximate Cause

Sole Proximate Cause

Unavoidable Accident

Emergency

New and Independent Cause

Act of God

Emergency—Common Carrier
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8§ 6.5 NEGLIGENCE PER SE
A. No Excuse Raised
B. Excuse Raised as a Defense

8 6.6 DEFENSIVE DOCTRINES AND THEORIES IN AUTOMOBILE ACCIDENT CASES

8 6.7 SUBMISSIONS OF NEGLIGENCE
A. Negligence of Settling Party
B. Negligence of Responsible Third Party

8§ 6.8 COURT’S CHARGE—Two Vehicle Automobile Accident;
Texas Pattern Jury Charge Submission

8 6.9 JURY QUESTIONS—Railroad Crossing Automobile Accident;
Negligence Per Se; Excuse Raised as a Defense

CHAPTER 7

PRACTICE AIDS

8 7.1 CHECKLISTS

Preparation of Client/Witness for Trid

Pretrial instructions to Client/Witness
Defendant’s Cross-Examination

Preparation of Plaintiff’s Expert Witness
Defense Expert Witness Cross-Examination
Objections

Potential Product Liability/Crashworthiness Case
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8 7.2 MISCELLANEOUS AIDS

Internet Sites

Perpetual Calendar

Life Expectancy Tables

Drinking Driver—Chemical Testing

Legal Insights into Traffic Control Devices
Texas Lawyer’s Creed

Notice to Clients Regarding Grievance Process
Conflicts and Ethical Considerations
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8§ 7.3 ACCIDENT RECONSTRUCTION

Accident Reports

Prediction of Injury in an Automobile Crash
Definitions, Abbreviations, and Formulas
Coefficient of Friction Values

Approximate Stopping Distances
Conversion of MPH to FPS Traveled

nTmoow2

8§ 7.4 BIBLIOGRAPHY

8 7.5 ORGANIZATIONS AND AGENCIES
A. Government Agencies
B. Private and Professional Organizations
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CHAPTER 8

LAW
8 8.1 STATE STATUTES CHECKLIST—Motor Vehicle Accidents
§ 8.2 RULES OF THE ROAD—Subtitle C, Title 7, Tex. Trans. Code

§ 8.3 CASE LAW AND GENERAL DISCUSSION
A. Theories of Liability and Defenses
1. Liability Generally
a. Common Law Negligence
b. Proportionate (formerly “Comparative’) Responsibility
c. Duty of Ordinary Care
d. Duty to Keep a Proper Lookout
Negligence Per Se and Legal Excuse
Res Ipsa Loquitur
Gross Negligence
Negligent Entrustment
Generally
Proof of Entrustment
Proof of Incompetence or Recklessness
Negligence of Driver
Action by Driver
Comparative Negligence of Entrustor
. Punitive Damages
6. Imputed Negligence
7. Respondeat Superior
8. Joint Enterprise
9. Joint and Several Liability
10. Rightsto Contribution
11. Liability of Family Members
a. Interspousal Liability
b. Familial Relationships and Immunity
c. Negligent Supervision of Children
d. Family Purpose Doctrine
e. Family Member Exclusion Clause in
Automobile Insurance Policies
12. Liability of Sellers/Servers of Alcoholic Beverages
13. Liability to Passengers
14. Proportionate Responsibility
a.  Assumption of the Risk
b. Imminent Peril
c. Discovered Peril—Last Clear Chance
15. Unavoidable Accident
16. Sudden Emergency
17. Sole Proximate Cause
— Sole Cause
18. New and Independent (Intervening) Cause
19. Act of God
20. Independent Contractor
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21. Seat Belt Defense
22. Helmet Defense
23. Mitigation of Damages

B. Partiesto the Accident
Motor Vehicles
Motorcycles
Pedestrians
Bicyclists
Railroads and Railroad Crossings
Passengers
Trucks

Common Carriers
. Minor Children
10. Police Officers
11. Livestock
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C. EVIDENTIARY MATTERS

1. Useof an Expert Witness
a. Texas Rules of Evidence
b. General Rules
c. Typesof Experts
d. Subject Matter of Experts
e. Summary

2. Perception Testimony

D. MISCELLANEOUS
Pleadings
Long-Arm Jurisdiction Over Nonresident Motor Vehicle Operator
Choice of Law
No-Fault Insurance
Evidence Admissible Through Pleadings
Course and Scope
Negligent Entrustment
Similar Accidents
Negligence Per Se
Special Exceptions
Intoxication
0. Security Precautions of Car Dealer
6. The Court’s Charge
7. Admissibility of “Net Worth”
8. Interpreting Insurance Policies
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§ 8.4 RELEVANT CODE PROVISIONS—TEXAS CIVIL PRACTICE AND REMEDIES CODE
Exemplary Damages (Chapter 41)

Proportionate Responsibility (Chapter 33)

Sanctions for Frivolous Pleadings and Motions (Chapter 10)

Vexatious Litigants (Chapter 11)

Venue (Chapter 15)
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CHAPTER 9

TORT CLAIMS ACT

8 9.1 GENERAL DISCUSSION OF TEXAS TORT CLAIMS ACT
Introduction

Brief Outline of Texas Tort Claims Act

Exclusions

Motor Vehicle Accidents

Traffic Signal Malfunctions

Auto—Premises Defects

Miscellaneous

Additional Legal Citations
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§ 9.2 TEXAS TORT CLAIMS ACT
Subchapter A.  General Provisions
Subchapter B.  Tort Liability of Governmental Units
Subchapter C. Exclusions and Exceptions
Subchapter D.  Procedures

CHAPTER 10

TRUCK LITIGATION
Introduction

§10.1 PREPARATION

Foundation

Comments

Client/Witness Interview Checklist
Investigation

Pleadings

§ 10.2 DISCOVERY
A. Interrogatories to Defendant Motor Carrier
B. Interrogatories to Defendant Driver
C. Reqguest for Production to Defendant Motor Carrier
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§ 10.3 VOIR DIRE
§ 10.4 WITNESSES CHECKLIST

§ 10.5 REFERENCE MATERIALS

Code of Federal Regulations—Hours of Service of Drivers
Case Law

Trade Publications

Federal Highway Administration Field Offices

FHWA Resource Centers

Federal Lands Highway Division Offices

Index to Federal Highway Motor Carrier Safety Regulations
Expert Witnesses

Legal Sources

Texas Sources
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