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TAX GUIDE FOR BUYING AND SELLING A BUSINESS

BY STANLEY HAGENDORF & WAYNE A HAGENDORF

CHAPTER ONE

OVERVIEW

81.1 The Key to Buying and Selling a Business - The Tax Patterns
A. The Seller’s Tax Patterns
(1) Sale of a Proprietorship
(2) Sale of a Partnership Interest
(3) Sale of a Corporation
(a) Sale of Stock
(b) Corporate Sale of Assets - Double Taxation
(c) Corporate Sale of Assets - Patterns to Avoid Taxation: Subchapter S
(4) Corporate Liquidation Followed by Stockholder’s Sale of Assets
(5) Form of the Payment to Seller
B. The Purchaser’s Tax Patterns
(1) Purchase of a Proprietorship
(2) Purchase of a Partnership Interest
(3) Purchase of a Corporate Business
(a) Purchase of Assets
(b) Purchase of Stock
(c) Purchase of Stock in a Subchapter S Corporation
(4) Form of the Operation of a New Business
(5) Check-the-Box
(6) Quickchart for Comparing Entities
(7) Suggested Checklist for Nontax Matters for Business Purchases and Sales
(8) Nontax Matters for Sole Proprietorship - Avoidance of Personal Liability
(9) Single Member LLC Operating Agreement, Member Managed
C. Form: Entity Classification Election
§ 1.2 Comparison of Tax Attributes Between the Proprietorship, Partnership, Corporation, and S Corporation
A. Formation; The Transfer of Property to the Business
(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation
B. Entity Status
(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation
C. Liability of Owners
(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation
D. Number and Limitations of Owners
(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation
E. Basis of Contributed Property to the Transferor and Transferee
(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation
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Basis Adjustments
(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation

. Distributions

(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation

. Sale of Business Assets

(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation

. Sale of Business Interests

(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation

. Termination of Business

(1) Proprietorship
(2) Partnership
(3) Corporation
(4) S Corporation

Protecting the Assets of Business Entities

A.
B.

Introduction

Asset Protection Aspects With a Business Entity
Elg “Inside Out” Protection

2) “Outside In” Protection

(3) The Self-Settled Spendthrift Trust

(4) Comparison of Entity Asset Protection

The Radical Changes Made by the Jobs and Growth Tax Relief Reconciliation Act of 2003
A. Reduction of Income Tax Rates
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(1) Top Four Tax Rates
(2) Income Formerly Taxed at the Ten Percent Rate
(3) Code Provisions Covering Income Tax Rates

. Increase of the Alternative Minimum Tax Exemption

. Long-Term Capital Gains Tax Reduced

. Tax on Qualified Dividends Considered Net Capital Gains and Reduced to Fifteen Percent
. Code Provisions Covering Long-Term Capital Gains and Dividends

. Conference Report for Capital Gains and Dividend Provisions

(1) Reduce Individual Capital Gain Rates

(2) Treatment of Dividend Income of Individuals
Increase in the Section 179 Depreciation Deduction
Code Provision Covering Section 179

Technical Changes to Subchapter S

Increase in First Year Bonus Deprecation
Accumulated Earnings Tax Reduced

815 The Impact of 2004 Tax Legislation
A. American Jobs Creation Act of 2004

(1) Subchapter S Corporate Reform and Simplification
(a) Members of Family Treated as One Shareholder
(b) Increase in Number of Eligible Shareholders to 100
(c) Relief from Inadvertently Qualified Subchapter S Subsidiary Elections and Terminations
(d) Qualified Subchapter S Subsidiaries Now Require Information Returns
(e) Transfers of Suspended Losses Incident to Divorce, Etc.
(f) Miscellaneous Changes
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(2) Two Year Extension of Increased Expensing for Small Business
(3) Modification of the Definition of Controlled Group of Corporations
(4) Reporting of Taxable Mergers and Acquisitions
(5) Miscellaneous Provisions
B. Working Families Tax Relief Act of 2004
(1) Extended Alternative Minimum Tax Exemption for Individuals
(2) Extends Certain Business Credits

§1.6 The 2006 Extension Act

A. Capital Gains
(1) Capital Gains Conference Report

(2) Code Provisions Covering Capital Gains
B. Section 179 Depreciation Deduction
(1) Section 179 Conference Report
(2) Code Provisions Covering Section 179
C. Increased Alternative Minimum Tax Exemption Amounts for Individuals
(1) Conference Report
(2) Code Provisions Covering Section 55

8 1.7 The American Recovery and Reinvestment Act of 2009

§1.8 Chart Summary of Changes for Years 2007 Through 2009
8 1.9 Inflation Adjusted Tax Rate Tables for 2009
ENDNOTES

CHAPTER TWO

PURCHASE AND SALE OF A PROPRIETORSHIP

§ 2.1The General Tax Treatment of Buyer and Seller
Incorporation of a Proprietorship Before Sale
Seller’s Computation of Gain or Loss - Section 1060
Purchaser’s Basis for the Assets Purchased
The Importance of Allocation of Purchase Price to Individual Assets
The Adverse Interests of Buyer and Seller
The General Rule of Allocation
Effect of Failure to Allocate in the Contract
Effect of Allocation in the Contract of Sale
Form: Asset Acquisition Statement
§2.2 The Classification of Assets
A. Capital Assets and Long-Term Capital Gains
B. Real Property and Depreciable Property Used in a Trade or Business (Section 1231 Assets)
C. Other Property
D. Capital Versus Ordinary Gains and Losses
§ 2.3 Investment Credit, Depreciation, and Investment Credit Recapture
The Purchaser’s Investment Credit
The Seller’s Investment Credit Recapture
The Seller’s Depreciation Recapture
Depreciation Recapture on Personal Property
MACRS and ACRS Depreciation Recapture on Real Property
Pre-ACRS Rules
Allocation
Leasehold Recapture
Form: Investment Credit
§24 Inventory, Accounts and Notes Receivable
A. Inventory
(1) Inherited Inventory and Inventory Received Upon Liquidation
(2) Property Held for Sale to Customers
(3) Corporate Stock as Inventory
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(4) Seller’s Treatment

(5) Buyer’s Treatment
B. Accounts and Notes Receivable

(1) Seller’s Treatment
(@) Installment Accounts and Notes Receivable
(b) Previously Charged-Off Accounts or Notes Receivable
(2) Buyer’s Treatment
§ 2.5 Depreciable and Real Property Used in Trade or Business
A. Seller’s Treatment
(1) Treatment of Land If Seller Has an Overall Gain
(2) Treatment of Building and Depreciable Property If Seller Has an Overall Gain
(3) Treatment If Seller Has an Overall Loss
B. Buyer’s Treatment
(1) Land
(2) Building
(3) Building Purchased for Demolition
(4) Depreciable Property Other Than Buildings
(5) Additional First-Year Depreciation
(a) Treatment as Expenses
(b) Limitations
(6) Example of Tax Saving Through Expensing
(7) Fifty Percent Additional Depreciation Bonus
§ 2.6 Section 197 Assets - Goodwill and the Covenant Not to Compete
A. Goodwill and the Covenant Not to Compete as Section 197 Assets
B. Goodwill
C. Covenant Not to Compete
D. Sale of Both Goodwill and the Covenant Not to Compete - Severability
E. Obtaining Favorable Tax Results to Both Buyer and Seller by Avoiding the Allocation to Goodwill in Certain Situations
F. Sale of Professional Practice - Goodwill
G. Going-Concern Value
H. Employment Contracts Versus Consulting Contracts and Covenants Not to Compete
§ 2.7  Specimen Employment and Consulting Contracts
A. Document - Consulting Agreement
B. Document - Employment Agreement
§ 2.8 Other Assets
A. Other Section 197 Intangible Assets
B. Leaseholds
C. Stocks and Securities
§ 2.9 Specimen Contract for Sale of a Proprietorship
Document - Contract of Sale of a Proprietorship
Supporting Document - Promissory Note
Supporting Document - Security Agreement
Supporting Document - Guarantee and Security
Supporting Document - Unanimous Written Action by Shareholders and Directors
Bill of Sale
Contract of Sale of a Proprietorship - Short Form
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ENDNOTES

CHAPTER THREE

PURCHASE AND SALE OF A PARTNERSHIP

§3.1 Fundamentals of Partnership Taxation and Tax Consequences to the Selling Partner or Partners
A. The Partnership Tax Rules

(1) Classification

(2) Partnership Agreement

(3) Termination of a Partnership
(4) Date of Termination
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§3.2

§3.3

(5) Short Period Return
(6) Conversion of Partnership into Limited Liability Company (LLC)
(7) Family Partnership
(8) Husband-Wife Partnership
(9) Closing of Tax Year
(10) Section 444 Election
(11) Partnership Return (IRS Form 1065)
(12) Due Date
(13) Partnership Income or Loss
(14) Elections
(15) Partner’s Income or Loss
(16) Self-Employment Income
(17) The Partner’s Distributive Share
(18) At-Risk Limits
(19) Section 179 Deduction
(20) Calculating Partnership’s Taxable Income
(21) Calculating a Partner’s Taxable Income
(22) Effect of Partnership Liabilities
(23) Designation of Tax Matters Partner (TMP)
The General Rule for Sales
Computing the Tax Basis of a Partnership Interest
Holding Period of a Partnership Interest
Unrealized Receivables and Inventory
(1) The General Rule
(2) Unrealized Receivables - Depreciation Recapture
(3) Depreciation Recapture
(4) Determination of Gain or Loss
(5) Statement Required to be Filed with Tax Return
(6) Notification Requirements for Selling Partner and Partnership
Seller’s Treatment of Partnership Income to Date of Sale
Sale of Partnership by All the Partners
Recapture of the Investment Credit
Sale by a Partner in a Two-Person Partnership to the Other Partner
No Tax-Free Exchanges of Partnership Interests
Sale of a Limited Liability Company
L. Disguised Sales
Tax Consequences to the Purchaser and Remaining Partners
A. The Purchasing Partner
(1) The Optional Adjustment
(a) How to Elect the Optional Adjustment - Revocation of Election
(b) Distribution of Partnership Assets within Two Years of Purchase of Partnership Interest
(c) Required Optional Adjustment without Election
B. The Remaining Partners
(1) The General Rule
(2) Treatment of Partners if Partnership is Deemed Terminated
(a) Partnership Should File a Final Return
(b) Effect on Partners
C. Purchase of a Limited Liability Company Interest
Liquidation of a Partner’s Interest
Liquidation of a Partnership Interest
Tax Treatment of Liquidation of a Partnership Interest
Treatment of a Partnership
Timing and Allocation of Payments
Closing the Taxable Year
Unrealized Receivables
Liguidation Versus Sale
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H. Liquidation of a Limited Liability Company Interest

§ 3.4 Forms and Modus Operandi for Newly Purchased Business Entities
A. The Partnership Agreement
(1) Modus Operandi
(2) Atrticles of Partnership
B. Agreement Dissolving Partnership
(1) Modus Operandi
(2) Agreement Dissolving Partnership
C. The Limited Liability Partnership Agreement
(1) Modus Operandi
(2) The Limited Liability Partnership Agreement
D. The Limited Liability Company
(1) Modus Operandi
(2) Sample Articles of Organization
(3) The Multiple Member LLC Operating Agreement, Manager Managed
E. Form: Application for Employer Identification Number
ENDNOTES

CHAPTER FOUR

PURCHASE AND SALE OF A CORPORATE BUSINESS

8§4.1 Essentials of Corporate Taxation
A. Definition of a Corporation
B. Taxing the Corporate Entity
C. Multiple Corporations
D. Annual or Fiscal Year
E. Short-Year Return
F. Tax Termination of Existence of Corporation
G. Estimated Taxes
H. Dividends-Received Deduction - Dividends Received From Other Corporations
I. Holding Period for Dividends-Received Deductions
J. Important Considerations for Both Buyer and Seller
(1) The Most Important Step - Examine and Study the Balance Sheet and Profit and Loss Statements
(2) Purchase and Sale of Stock
(3) Purchase and Sale of Assets
8 4.2 General Utilities Doctrine - The Double Taxation Dilemma
A. The General Utilities Case
B. The Court Holding Co. Case
C. Former Section 337 (Pre-Tax Reform Act of 1986)
D. The Tax Reform Act of 1986
8 4.3 Purchase and Sale of Stock
A. Treatment of Seller
(1) Tax Basis of Stock
(2) Capital Gain or Loss on Sale
(3) Small Business or Section 1244 Stock
(4) The Collapsible Corporation
(@) Treatment of Gain - General Rule
(b) What is a Collapsible Corporation?
(c) Presumption of Collapsibility
(d) Statutory Exemptions to Collapsibility
(i) Ownership of Five Percent or Less of Stock
(if) Collapsible Gain Seventy Percent or Less
(iii) Three-Year Rule
(iv) Section 341(e) - The Fifteen Percent Test
(v) Consenting Corporations
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§4.4

§4.5

(5) Gain on Sale of Qualified Small Business Stock

(6) How to Eliminate Cash, Loans to Stockholders, and Other Assets Unwanted by the Purchaser
(7) Stockholder Loans to the Corporation

Treatment of Buyer

(1) Stepping Up the Basis of the Corporate Assets

(2) The Reincorporation Problem Upon Liquidation

(3) Section 338

(4) Protecting the Purchaser Against Future Capital Losses - Section 1244

(5) Purchased Stock Cannot Qualify as Small Business Stock Under Section 1202
(6) Checklist for Ordinary Loss Eligibility Under Section 1244

Forms

(1) Document - Contract for Purchase of Corporate Stock

(2) Letter of Intent - Sale of Stock

(3) Supporting Document - Escrow Agreement

(4) Supporting Document - Stock Pledge Agreement

Redemptions of Stock - Section 302 and Shareholder Agreements
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. Statutory Framework of Section 302

Constructive Ownership of Stock

. Termination of Interest
. Substantially Disproportionate Redemptions

Not Essentially Equivalent to a Dividend
Charges to Earnings and Profits

. The Advantages of a Redemption
. Installment Sales

Shareholder Agreements
Shareholder Agreements and Section 2703

. Checklist for Shareholder (Redemption) Agreement

Forms - Shareholders’ and Stock Redemption Agreement

Purchase and Sale of Assets: Treatment of Seller

A.
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Treatment of Seller: Sale of Assets by Corporation
(1) Taxation of Corporation Upon Liquidation
(2) Corporate Tax and Information Returns
(3) Asset Acquisition Statement Under Section 1060
(4) Taxation of Shareholder
(5) Valuation of Contracts and Similar Assets Received Upon Liquidation
(6) The Shareholder’s Reporting Requirements
Treatment of Seller: Sale of Assets by the Corporation Under Former Section 337
Treatment of Seller: Liquidation and Sale of Assets by the Stockholders
(1) Basis
(2) Corporation Earnings and Profits
Treatment of Seller: Tax-Free One-Month Liquidation (Former Section 333)
Checklist for Corporate Liquidations
Form: Corporate Dissolution or Liquidation (IRS Form 966)
Form: Asset Acquisition Statement (IRS Form 8594)
Forms
(1) Incorporation Checklist
(2) Cursory Checklist for Tax-Free Incorporation, Section 351
(3) Generic Articles of Incorporation

(4) Generic Corporate Bylaws including Subchapter S Election and provision for Corporate Indemnification

of Directors, Officers, Employees, and Other Agents
(5) Written Statement Organizing Corporation

(6) Waiver of Notice and Consent To Holding of First Organizational Meeting of Incorporators and Directors

(7) Notice for First Meeting of Board of Directors

(8) Minutes of First Organizational Meeting of Incorporators

(9) Waiver of Notice of Joint Annual Meeting of Stockholders and Directors
(10) Minutes of Joint Annual Meeting of Stockholders and Directors

-- PAGE 7 --



§4.6

§4.7

(11) Unanimous Written Consent of Directors to Adopt Corporate Resolution for Indemnification of Directors,
Officers, Employees, and Other Agents
(12) Resolution Adopted by Sole Shareholder
(13) Written Consent of Stockholders of (Corporation) to Adopt Corporate Resolution
(14) Unanimous Written Consent of Directors to Adopt Corporate Resolution
(15) Certified Copy of Corporate Resolution
Purchase and Sale of Assets: Treatment of Buyer
A. Treatment of Buyer: Forms of Doing Business
(1) Proprietorship
(2) Partnership
(3) Corporation
(4) Limited Liability Companies
Treatment of Buyer: Controlled Multiple Corporations
Treatment of Buyer: Insuring Against Capital Losses - Section 1244
Corporate Document - Resolution Adopting Section 1244 Plan
Specimen Contract for Sale of Assets by a Corporation
(1) Document - Asset Purchase Agreement
(2) Supporting Document - Letter of Intent - Corporate Asset Sale
(3) Supporting Document - Security Agreement
(4) Supporting Document - Promissory Note
(5) Supporting Document - Unanimous Written Consent of Shareholders and Directors
(6) Supporting Document - Certificate of Dissolution of Corporation
(7) Supporting Document - Notice of Bulk Transfer
(8) Supporting Document - Noncompetition Agreement
Purchase and Sale of a Subchapter S Corporation
A. What is a Subchapter S Corporation?
B. Requirements of Eligibility
(1) Qualified Subchapter S Subsidiary Election (IRS Form 8869)
(2) Form: Qualified Subchapter S Trust
C. How to Make a Subchapter S Election
D. The Taxation of the Shareholder on Corporate Income
(1) Capital Gains and Losses
(2) Section 1231 Gains and Losses
(3) Charitable Contributions
(4) Interest and Dividends
(5) Credits
(6) Net Operating Losses
(7) Pro Rata Share
(8) Sale or Purchase of Stock
(9) Stock Basis
E. Taxation of Corporation: Built-in Gains
Revocation
(1) The Shareholders Can Voluntarily Revoke the Election
(2) Revocation by Reason of the Corporation Being Disqualified
(3) The Corporation Has Certain “C” Accumulated Earnings and Profits and for Three Successive
Years Has More Than 25% of Its Gross Income from Passive Sources
Passive Income Rules
Calendar Year Rules
Treatment of Corporate Net Operating Loss
Basis Adjustment for Stock and Debt
Distribution Rules
Federal Employment Taxes Imposed Against Shareholder-Officers
(1) Fiscal Year Filers
(2) Corporate Directors, Employees, or Shareholders
(3) Subchapter S Corporation Shareholders and Officers
(4) Cases Imposing Federal Employment Taxes Against Subchapter S Shareholders-Officers
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§4.8

§4.9

§4.10

M. Treatment of Seller
(1) Treatment of Net Operating Losses in Year of Sale
(2) Recapture of Investment Credit
(3) Sale of Assets
Treatment of Purchaser
Tax Trap: Sale of a Subchapter S Corporation and Section 338
Tax Trap: Purchase of a Loss Corporation
Statement to be Attached to Form 1120S Upon Sale
Rules For Partnerships Converting To S Corporation
he S Corporation Status: Should it be Elected, Retained, or Terminated
Comparing the S Corporation with the C Corporation
(1) Conversion Problems on Converting from C to S Corporation
The Double Tax in the Event of a Subsequent Sale of Corporate Assets
Family Planning - Income Splitting
Multiple Corporations
Elimination of Income Tax on Appreciation of Assets Upon Death
Use of Trusts
Number of Shareholders
Classes of Stock
Debt
Estate Planning
S Election after the First Corporate Taxable Year; Built-in Gains
S Election after the First Corporate Taxable Year; Other Potential Taxes: Estimated Taxes
. Corporate Resolution Electing S Status
Form: Election by a Small Business Corporation (IRS Form 2553)
Checklist for S Corporation Election
Checklist for S Corporation Shareholder Agreements
Special Checklist for S Buy-Sell Agreement
. Shareholder Consent to the Revocation of S Corporation Election for XYZ, Inc.
Stepplng Up the Basis of an Acquired Subsidiary - Section 338
In General
Interaction of Section 337
Section 338(a) - Sale and Purchase
Basis of Assets
Definitions
Purchase
Election
Coordination with Section 269
Consistency Requirements
Estimated Tax
Coordination with Subchapter S
Use of Section 338
M Form: Section 338 Election (IRS Form 8023)
How to Handle Tax-Free Reorganizations and Acquire the Tax Loss Corporation
A. The Types of Reorganization Patterns
B. Definitions
C. The “A” Reorganization
(1) The Judicial Requirements
(a) The Business Purpose Test
(b) The Continuity of Interest and Business Tests
(c) The Step Transaction Test
(2) Tax Treatment of Shareholders
(3) Tax Basis to Shareholders
(4) Tax Treatment of Corporations
D. The “B” Reorganization
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(1) The Judicial Requirements
(a) The Business Purpose Test
(b) The Continuity of Interest Test
(c) The Step Transaction Test
(2) Tax Treatment of Shareholders
(3) Tax Basis to Shareholders
(4) Tax Basis to Acquiring Corporation
E. The “C” Reorganization
(1) AKey Problem
(2) The Judicial Requirements
(a) The Business Purpose Test
(b) The Continuity of Interest Test
(c) The Step Transaction Test
(3) Tax Treatment and Tax Basis
F. The Earn Out
G. Planning the Reorganization - The Triangular Reorganization
(1) The Forward Triangular Merger
(2) The Triangular “C” Reorganization
(3) The Reverse Triangular Merger
(4) The Triangular “B” Reorganization
Expenses Incident to a Reorganization
Reporting Requirements
Acquisition of Tax Loss Corporation
. Section 382
(1) Change in Ownership
(2) Continuity of Business Requirement
(3) Section 382 Limitation
L. Section 269
8 4.11 Purchasing or Selling an Operating Division with Finesse
The Purchase or Sale of Assets
Tax Treatment of Seller
Tax Treatment of Purchaser
The Opposing Interests of Purchaser and Seller
Purchase and Sale of Stock of a Subsidiary
Tax Treatment of Seller
Tax Treatment of Purchaser
. Purchase and Sale of Stock versus Purchase and Sale of Assets
The Purchaser’s View
The Seller’s View - Intercorporate Dividend Prior to Sale
. The Seller’s View - Sale of Stock or Assets
Spin-Offs, Split-Offs, and Split-Ups
(1) Spin-Off
(2) Split-Off
(3) Split-Up
M. Distribution of Sales Proceeds by Parent Corporation to Its Stockholders
N. Tax-Free Separation of Two Businesses into Family Groups
O. Tax-Free Reorganizations
8 4.12 Failed or Abandoned Transactions; The Tax Treatment of Costs
Form: Regulation Disclosure Statement (IRS Form 8275R)
Form: Disclosure Statement (IRS Form 8275)
ENDNOTES

CHAPTER FIVE

METHODS OF SALE
85.1 Wisely Executing an Installment Sale of a Business
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Under Prior Law Accrual Method Taxpayers Could Not Use the Installment Method of Reporting
Accrual Method Taxpayers Can Again Use the Installment Method of Reporting

Types of Property Which Can Be Reported on Installment Method
Requirements for an Installment Sale

Intrafamily Installment Sales
How to Elect the Installment Method
Computation of Yearly Reportable Gain
(1) Gross Profit
(2) Total Contract Price
H. Disposition of an Installment Obligation
I. Nature of Gain
J. Deferred Payments - Contingent Sales Price
(1) Pre-1980 Law
(2) Present Law
K. Sale of Corporate Business on the Installment Method
(1) Installment Sales under Section 331
(2) Distributions in More Than One Taxable Year
(3) Subchapter S
L. Sale of Property by Nondealers
8 5.2 Sale of a Business for a Private Annuity
. New Radical Rules for Taxation of Private Annuities
. Sale of Proprietorship
. Sale of a Partnership
. Sale of a Corporation
. Basics of the Annuity
The Use of the Private Annuity
. Taxation of Private Annuity - Internal Revenue Service Position
. Secured Annuity - Tax Court Position
Purchaser’s Basis Under Revenue Ruling 69-74
. The Freeze Rules - Section 2703
8§5.3 Spemmen Contract for the Sale of Stock in Exchange for a Lifetime Annuity Under Abandoned Revenue Ruling 69-74
Document - Agreement for the Purchase of Corporate Stock in Exchange for a Lifetime Annuity
ENDNOTES

CHAPTER SIX

BUSINESS SUCCESSION

§6.1 Succession Planning for the Family Business

A. Forms of Operation of the Business
(1) Sole Proprietorship

(2) Partnerships
(3) Corporations
(4) S Corporations
(5) Limited Liability Company
B. Succession Factors to be Considered
C. Tax Considerations in Formation of or Changing to a Corporate Business
(1) Capitalization of the Corporation
(2) Debt v. Equity
(3) Section 1244
D. Tax Considerations in Formation of a Partnership
E. Estate Tax Freezes - Section 2701
F. Buy-Sell Agreements
G. Valuation Considerations - I.R.C. § 2703; Treas. Reg. § 25.2703-1
H. Techniques for Buying & Selling a Business
(1) Sale of Assets
(a) Taxation of Corporation Upon Liquidation
(b) Corporate Tax and Information Returns
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(c) Taxation of Shareholder
(2) Sale of a Partnership Interest; Sale of Stock
(a) Partnerships
(b) Corporations
(3) Sale for an Annuity
(4) Sale for a Self-Canceling Installment Note
I. Planning for the Payment of Estate Tax
(1) Section 6166
(2) Section 303
J. Estate Tax Planning for Buying or Selling a Business Under the 2001 Tax Act which Reduced Rates and
Included a Phase-Out
K. Conclusion

ENDNOTES

APPENDIX A

SALE OF A BUSINESS: GUIDE TO FILLING IN THE TAX RETURN
1.1 Sale of Assets

(A) Land
(B) Building (Section 1250 Assets)
(C) Machinery and Equipment (Section 1245 Assets)
(D) Goodwill
1.2 Sale of a Partnership
(A) Sale of Assets - Reportable on Form 1065
(B) Sale of a Partnership Interest
1.3 Sale of Stock
(A) Stock Held for Not More Than One Year
(B) Stock Held for More Than One Year
(C) Section 1244 Stock
1.4 Corporate Liguidation
(A) General Liguidation Under Section 331
Form Schedule D (Form 1040) - Capital Gains and Losses
Form 4797 - Sale of Business Property

APPENDIX B

SELECTED PROVISIONS OF THE INTERNAL REVENUE CODE AND REGULATIONS

PLEASE SEE THE CD-ROM FOR THE FULL TEXT OF THESE CODE SECTIONS AND REGULATIONS
(parts of the Code and Regulations are intentionally omitted)

I.LR.C. 8 1(h) Tax Imposed

I.LR.C.§72 Annuities; certain proceeds of endowment and life insurance contracts

I.LR.C. 8 167 Depreciation

I.LR.C. 8§ 168 Accelerated Cost Recovery System

ILR.C.8172 Net operating loss deduction

Treas. Reg. § 1.172-1 Net operating loss deduction

Treas. Reg. § 1.172-2 Net operating loss in case of a corporation

Treas. Reg. § 1.172-3 Net operating loss in case of a taxpayer other than a corporation

Treas. Reg. § 1.172-4 Net operating loss carrybacks and net operating loss carryovers

Treas. Reg. § 1.172-5 Taxable income which is subtracted from net operating loss to determine carryback or
carryover

I.LR.C. 8179 Election to expense certain depreciable business assets

Treas. Reg. § 1.179-1 Election to expense certain depreciable assets

Treas. Reg. § 1.179-2 Limitations on amount subject to section 179 election

Treas. Reg. § 1.179-3 Carryover of disallowed deduction

Treas. Reg. § 1.179-4 Definitions

Treas. Reg. § 1.179-5 Time and manner of making election
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I.R.C
I.R.C

Treas.
Treas.
Treas.
Treas.
Treas.
Treas.
I.R.C.
Treas.
I.R.C.
Treas.
Treas.
Treas.
Treas.
I.R.C.
I.R.C.
I.R.C.
I.R.C.
Treas.
I.R.C.
I.R.C.
Treas.

I.R.C
Form

I.R.C

I.R.C
Treas

I.LR.C
I.LR.C
Treas

I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.
Treas.
Treas.
I.R.C.
I.R.C.

I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.

Treas
Treas
I.LR.C
I.LR.C
Treas

. §197

. §269

Reg. § 1.269-1
Reg. § 1.269-2
Reg. § 1.269-3
Reg. § 1.269-4
Reg. § 1.269-5
Reg. § 1.269-7
8301

Reg. § 1.301-1
8 302

Reg. § 1.302-1
Reg. § 1.302-2
Reg. § 1.302-3
Reg. § 1.302-4
8311

8 316

8 318

8331

Reg. § 1.331-1
8 332

8334

Reg. § 1.334-1
. 8336

er I.R.C. § 337

. 8337

. 8338
. Reg. § 1.338-6

.§341
.§351
. Reg. § 1.351-1
§ 356
§ 357
§ 358
§ 361
§ 362
§ 368
Reg. § 1.368-1
Reg. § 1.368-2
§ 381
§ 382

§ 453

§ 453B

§ 701

§ 702

§ 703

§ 704

§ 705

§ 706

§ 707

. Reg. § 1.707-3
. Reg. § 1.707-8
. 8708

.8721

.Reg. §1.721-1

Amortization of goodwill and certain other intangibles

Acquisitions made to evade or avoid income tax

Meaning and use of terms

Purpose and scope of section 269

Instances in which section 269(a) disallows a deduction, credit, or other allowance
Power of district director to allocate deduction, credit, or allowance in part

Time of acquisition of control

Relationship of section 269 to sections 382 and 383 after the Tax Reform Act of 1986
Distributions of property

Rules applicable with respect to distributions of money and other property
Distributions in redemption of stock

General

Redemptions not taxable as dividends

Substantially disproportionate redemption

Termination of shareholder’s interest

Taxability of corporation on distribution

Dividend defined

Constructive ownership of stock

Gain or loss to shareholders in corporate liquidations

Corporate liquidations

Complete liquidations of subsidiaries

Basis of property received in liquidations

Basis of property received in liquidations

Gain or loss recognized on property distributed in complete liquidation

Gain or loss on sales or exchanges in connection with certain liquidations (REPEALED)

Nonrecognition for property distributed to parent in complete liquidation of subsidiary

Certain stock purchases treated as asset acquisitions
Allocation of ADSP and AGUB among target assets

Collapsible corporations

Transfer to corporation controlled by transferor

Transfer to corporation controlled by transferor

Receipt of additional consideration

Assumption of liability

Basis to distributees

Nonrecognition of gain or loss to corporations; treatment of distributions
Basis to corporations

Definitions relating to corporate reorganizations

Purpose and scope of exception of reorganization exchanges
Definition of terms

Carryovers in certain corporate acquisitions

Limitation on net operating loss carry forwards and certain built-in losses following
ownership change

Installment method

Gain or loss on disposition of installment obligations
Partners, not partnership, subject to tax

Income and credits of partner

Partnership computations

Partner’s distributive share

Determination of basis of partner’s interest

Taxable years of partner and partnership

Transactions between partner and partnership

Disguised sales of property to partnership; general rules
Disclosure of certain information

Continuation of partnership

Nonrecognition of gain or loss on contribution
Nonrecognition of gain or loss on contribution
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Extent of recognition of gain or loss on distribution

Extent of recognition of gain or loss on distribution

Basis of distributed property other than money

Basis of distributee partner’s interest

Optional adjustment to basis of undistributed partnership property
Character of gain or loss on disposition of distributed property
Payments to a retiring partner or a deceased partner’s successor in interest
Payments to a retiring partner or a deceased partner’s successor in interest
Recognition and character of gain or loss on sale or exchange
Recognition and character of gain or loss on sale or exchange
Basis of transferee partner’s interest

Basis of transferee partner’s interest

Optional adjustment to basis of partnership property
Unrealized receivables and inventory items

Treatment of certain liabilities

Determination of amount of and recognition of gain or loss
Computation of gain or loss

Discharge of liabilities

Adjusted basis for determining gain or loss

Adjusted basis

Basis of property - cost

Basis of property

Special allocation rules for certain asset acquisitions

Special allocation rules for certain asset acquisitions

Partial exclusion for gain from certain small business stock
Capital asset defined

Meaning of terms

Other terms relating to capital gains and losses

Holding period of property

Determination of period for which capital assets are held
Property used in the trade or business and involuntary conversions
Gains and losses from the sale or exchange of certain property used in the trade or business
Losses on small business stock

Loss on small business stock treated as ordinary loss

Annual limitation

Section 1244 stock defined

Small business corporation defined

Records to be kept

Gain from dispositions of certain depreciable property

Gain from dispositions of certain depreciable realty

S corporation defined

Election; revocation; termination

Effect of election on corporation

Pass-through of items to shareholders

Distributions

Tax imposed on certain built-in gains

General rules and definitions

Net recognized built-in gain

Net unrealized built-in gain

Recognized built-in gain and loss

Taxable year of S corporation

Certain rights and restrictions disregarded

Definitions

Business entities; definitions

Classification of certain business entities
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