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REAL ESTATE 
PRACTITIONER’S TAX GUIDE

by Marc Segal

CHAPTER ONE
Basis And Related Concerns

1.01 Fundamental Concepts
1.02 Cost Basis
1.03 — Allocation under the Tax Law
1.04 — Purchase of a Business
1.05 — Property for Services
1.06 —— Self-Constructed Real Estate
1.07 —— Primary Indirect Costs Which Must Be Capitalized
1.08 —— Exemptions from I.R.C. § 263A
1.09 —— A Note on Interest
1.10 Gratuitous Transfers and Those Related to Marriage
1.11 —— Consequences to Donee of Gifts
1.12 —— Special Lookback Rule for Loss on Gifts
1.13 —— Gifts/Sales
1.14 — Inheritance
1.15 —— Alternate Valuation
1.16 —— Special Use Valuation
1.17 —— Valuation
1.18 —— Five-Factor Method
1.19 —— Exception
1.20 — Community Property
1.21 — Transfers Incident to Divorce
1.22 Exchanges
1.23 — Taxable Exchanges
1.24 —— Nontaxable Exchanges
1.25 —— Exchange Requirement
1.26 —— Like-Kind Property
1.27 —— Exchange of Partnership Interest
1.28 —— Holding Requirement
1.29 —— Determination of Basis, Gain, and Loss
1.30 —— Mortgage as Boot
1.31 Multiple Ownership
1.32 — Tenancy in Common
1.33 — Joint Tenancy
1.34 — Tenancy by the Entirety
1.35 — Partnerships
1.36 —— Corporate Resemblance Test
1.37 —— Basis of Partnership Interest
1.38 —— Typical Post-Acquisition Adjustments Interest
1.39 —— The Impact of Indebtedness



1.40 —— Partnership’s Basis in Property
1.41 —— Optional Adjustments to Basis
1.42 —— Effect on Partnership of Distributions Made Pursuant to Election
1.43 — S Corporation Qualification
1.44 —— The S Corporation and Basis
1.45 —— Debt: A Critical Difference
1.46 —— Basis of the Corporation
1.47 — Regular Corporations
1.48 —— Shareholder Basis
1.49 —— General Rules for Contributions of Property
1.50 —— The I.R.C. § 351 Transfer
1.51 —— I.R.C. § 351 and Basis
1.52 —— I.R.C. § 351 Requisites
1.53 Fair Market Value
1.54 —— Relevant Factors
1.55 —— Closely Held Businesses
1.56 —— Major Value-Related Penalties
1.57 — Taxes in the Year of Sale
1.58 — Mortgage Financing

Checklist: Chapter 1
Statutes: Internal Revenue Code Sections

CHAPTER 2
Major Limitation Rules

2.01 The At-Risk Rules
2.02 — Taxpayers Subject to the At-Risk Rules
2.03 — Exclusion for Qualifying C Corporations
2.04 — Computation of the Amount At Risk
2.05 — Extension of the At-Risk Rules to Real Estate
2.06 — Partnerships
2.07 — The Ultimate Liability Test
2.08 — S Corporations
2.09 — Ordering of Adjustments of Amount At Risk
2.10 — Timing of At-Risk Determination
2.11 — Consequences of Disposition
2.12 — Tax Planning with the At-Risk Rules
2.13 The Passive Activity Loss Limitation Rules
2.14 — Taxpayers Subject to the Rules
2.15 — Types of Passive Activities
2.16 — Activity
2.17 — Reg. § 1.469-4
2.18 — I.R.C. § 469(c)(7)
2.19 — Aggregation of Rental Real Estate Undertakings
2.20 — Special Rules and the Recharacterization Process
2.21 — Relief Provisions
2.22 — Material Participation Relief
2.23 — Applying Material Participation to Partners
2.24 — Subchapter S Corporation Shareholders
2.25 — Material Participation in Other Corporations
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2.26 — Active Participation Relief
2.27 — Utilization of Tax Benefits
2.28 — Allocation of Loss
2.29 — Dispositions
2.30 — Major Traps for the Unwary
2.31 — General Rules Regarding Dispositions of Interests in Passive Activities
2.32 — Exchanges
2.33 — Gifts
2.34 — Death Transfers
2.35 — Abandonment
2.36 — A Note on Losses Produced by Dispositions
2.37 — Conversion of Use
2.38 — Tax Planning with the PALs
2.39 — First Stage Considerations
2.40 — Regular C Corporation Option
2.41 — The Closely Held C Corporation
2.42 — Partnerships
2.43 — Considerations to Maximize Benefits While a Passive Activity Is Held
2.44 — Participation Relief
2.45 — Substantiation of Participation
2.46 — Dispositions
2.47 — Reflections: 1987 and 1988
2.48 Alternative Minimum Tax
2.49 — Corporate
2.50 — Individual
2.51 — An Explanation of Major Computational Steps
2.52 — Adjustments Most Relevant to Real Estate Investment
2.53 — The Book Income Adjustment
2.54 — Tax Preferences
2.55 — Minimum Tax Credit
2.56 — Tax Planning with AMT

Checklist: Chapter 2
Statutes: Internal Revenue Code Sections

CHAPTER 3
Tax Accounting & Expense Classification

3.01 Timing
3.02 Method of Accounting
3.03 The Cash Method
3.04 — Inclusions in Income
3.05 — Constructive Receipt
3.06 — Expenses
3.07 The Accrual Method
3.08 Property Taxes
3.09 — Inclusions in Income
3.10 — Expenses
3.11 Prepayment
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3.12 Flow-through Entities
3.13 Impact of New Temporary Regulations
3.14 Tax Year
3.15 — Selection of Tax Year
3.16 — Subchapter S Corporations
3.17 — Personal Service Corporations
3.18 — Common Denominators
3.19 — The Spread
3.20 — Section 444: A Painful Way Out
3.21 Classifying Expenses
3.22 Beginning a Trade or Business
3.23 I.R.C. § 195
3.24 Abandonment or Termination of an Activity Prior to Culmination of the Amortization Period
3.25 Expansion of Existing Activities
3.26 Organizational Expenses
3.27 Qualified Settlement Funds

Checklist: Chapter 3
Statutes: Internal Revenue Code Sections

CHAPTER 4
Interest Expense

4.01 Introduction
4.02 Qualified Residential Interest
4.03 — The TRA of 1986 Changes
4.04 — 1987: Additional Changes
4.05 — Residence: Clarifying the Term
4.06 — Election
4.07 — Determining Qualified Residential Interest
4.08 — Co-op Fees
4.09 Rental Property
4.10 Investment Interest Expense
4.11 Trade or Business Interest Expense
4.12 Tracing
4.13 — Consequences of Sales
4.14 — Supplemental Rules
4.15 — Repayment
4.16 — Effective Date of the Tracing Rules
4.17 Points
4.18 Prepayment of Mortgage
4.19 Loan Commitment Fees
4.20 Redeemable Ground Rents
4.21 The I.R.C. § 266 Option
4.22 Below-Market Interest Rate, Gift, Term, and Demand Loans
4.23 Exceptions

Checklist: Chapter 4
Statutes: Internal Revenue Code Sections
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CHAPTER 5
Major Deductions

5.01 Depreciation
5.02 — Placed in Service: A Date of Significance for Depreciation
5.03 — Rules for Realty Placed in Service Before 1981
5.04 — ACRS
5.05 — MACRS
5.06 — Transition Rules
5.07 — Converted Property
5.08 — Life Estates, Remaindermen, and Trust Beneficiaries
5.09 — Components
5.10 — Substantial Improvements
5.11 — Anti-Churning
5.12 Removal of Barriers to the Handicapped and Elderly
5.13 Real Property Taxes
5.14 Insurance
5.15 Cost of Services
5.16 Advertising Expenses
5.17 Travel and Related Expenses
5.18 Repairs, Maintenance, and Improvements
5.19 Casualty and Theft Losses
5.20 — Casualty: Defining the Term
5.21 — Theft
5.22 — Timing of Reporting the Casualty Loss
5.23 — Determining the Amount of Casualty Loss
5.24 — Personal Use Property
5.25 — The Role of Repairs
5.26 Charitable Contributions
5.27 — The Bargain Sale
5.28 — Remainder Interests
5.29 — Other Future Interests
5.30 — Conservation Easements

Appendix
Checklist: Chapter 5
Statutes: Internal Revenue Code Sections

CHAPTER 6
Credits

6.01 Introduction
6.02 Energy Credits
6.03 Rehabilitation Credits
6.04 — Qualifying Criteria
6.05 — Financing
6.06 — Recapture
6.07 — Claiming of the Credit
6.08 — Special Rules
6.09 — Credit Sweeteners
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6.10 — Qualified Progress Expenditures
6.11 The Low Income Housing Credit
6.12 — Credit Percentage
6.13 — Qualifying Criteria
6.14 — Recapture
6.15 — Post-Tax Reform Act of 1986 Changes
6.16 — Credit Percentage
6.17 — The Fifteen Percent Standard
6.18 — Revenue Reconciliation Act 1989
6.19 — Rehabilitation
6.20 — Compliance
6.21 — Rent Restriction
6.22 — Liberalization of Rent Requirements
6.23 — Credit Amount
6.24 — State Credit Authority
6.25 — Enhancement of Ten-Year Waiver
6.26 Mortgage Credit Certificates
6.27 First-time Homebuyer Credit

Checklist: Chapter 6
Statutes: Internal Revenue Code Sections

CHAPTER 7
Tax Consequences of Rental Arrangements

7.01 The Rental Option
7.02 — Nuts and Bolts
7.03 — Rent and Prepayment of Rent
7.04 — Rental Deductions
7.05 — Deferred Rent
7.06 Leasehold Improvements
7.07 Leasehold Acquisition Costs
7.08 — Other Leasehold Acquisition Cost Issues
7.09 Renewal Options
7.10 Subleases and Sales of Leaseholds
7.11 Miscellaneous Leasehold Issues
7.12 Treatment of Leasehold Improvements When the Lessee Purchases the Asset
7.13 Assignment of Lease
7.14 Special Leasehold Improvement Issues
7.15 Is It a Lease?
7.16 — Lease or Sale?
7.17 — The Courts Speak
7.18 — Steps to Protect Lease Status
7.19 Leasebacks
7.20 — Related Party Leasebacks
7.21 — I.R.C. § 482
7.22 — I.R.C. § 267(a)(2)
7.23 — I.R.C. § 1563
7.24 Tax-Exempt Entity Leasing
7.25 Redeemable Ground Rent

Checklist: Chapter 7
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Statutes: Internal Revenue Code Sections

CHAPTER 8
Home Ownership

8.01 Exceptions to General Rule of Nondeductibility
8.02 — Examining the Home Office: Qualifying Criteria
8.03 — Statutory Amendment May Help Home Office Qualification
8.04 — Two or More Businesses
8.05 — Rental of a Dwelling Unit Used as a Personal Residence
8.06 — Other Exceptions
8.07 — Treatment of Costs Arising from § 280A Qualification
8.08 — Vacation Homes: A Different Wrinkle
8.09 — Resumption of Occupancy
8.10 — A Further Look at Conversion: Where You Stand Makes a Difference
8.11 Exclusion Rules for Post May 6, 1997, Sale of a Principal Residence
8.12 Shared Equity Financing
8.13 Taxation of Escrows
8.14 Moving Expenses
8.15 — Time Test
8.16 — Categories of Moving Expenses
8.17 — Reimbursements
8.18 Medical Expenses
8.19 Transportation Costs

Checklist: Chapter 8
Statutes: Internal Revenue Code Sections

CHAPTER 9
Dispositions

9.01 Introduction
9.02 Capital Assets
9.03 — The Struggle over Classification
9.04 — Relationship Between Realty Activities and Other Activities of the Taxpayer
9.05 — Corn Products
9.06 — Dual Purpose
9.07 — Conversion of Use
9.08 — I.R.C. § 1237
9.09 — The Relevance of Holding Period
9.10 — Netting
9.11 I.R.C. § 1231 Property
9.12 — Recapture of Depreciation
9.13 — I.R.C. § 1239
9.14 — I.R.C. § 1245
9.15 — I.R.C. § 1250
9.16 — I.R.C. § 291
9.17 Installment Sales
9.18 — Nondealers in Real Property
9.19 — Gross Profit Percentage
9.20 — Special New Rules
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9.21 — Pledge Rule
9.22 — Related Party Rules
9.23 — Election Out
9.24 — Obligations May Be Transferable Too
9.25 — Contingent Purchases
9.26 — Wrap-Around Mortgages
9.27 — Renegotiation of Debt
9.28 — Modification of Interest
9.29 — Foreclosure
9.30 — The Voluntary Transfer Alternative
9.31 — Repossession
9.32 — Miscellaneous Relevancies
9.33 — Abandonment
9.34 Original Issue Discount
9.35 — I.R.C. § 483
9.36 Involuntary Conversions
9.37 — A Break for Gain
9.38 — Criteria for Recognition Relief
9.39 — Timely Replacement
9.40 — Qualified Replacement Property
9.41 — Computational Aspects
9.42 — Election
9.43 — Severance Damages
9.44 Nonrecognition Transactions: I.R.C. § 351
9.45 Like-Kind Exchanges
9.46 — Multi-Party Exchanges
9.47 — Major Issues: Basic Contract
9.48 — Transfer of Title
9.49 — Escrow Agreements
9.50 — Deferred Like-Kind Exchanges
9.51 — Regulation § 1.1031(k)-1
9.52 — Revenue Reconciliation Act of 1989
9.53 Corporation as Agent: When is a Corporation Not a Corporation?
9.54 — Corporation As Agent: A Postscript
9.55 S Corporations
9.56 Partnerships
9.57 Plugging Holes Through Special Rules
9.58 — Disguised Sales
9.59 — Partnerships and General Utilities
9.60 Regular C Corporations
9.61 — Earnings and Profits Checklist
9.62 — Redemptions
9.63 — Examining the Types
9.64 — Complete Liquidations
9.65 — Sales of Stock
9.66 — Small Business Corporation Stock
9.67 Estates, Gifts, and Trusts
9.68 — Regular Extensions
9.69 — I.R.C. § 6166 Extensions
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9.70 — Means of Minimizing Estate Value
9.71 — Too Many Strings and Other Pitfalls
9.72 — Joint Tenancy: Special Issues
9.73 — Other Includable Interests
9.74 Retention of Benefits from Property While All in the Family
9.75 Discounts
9.76 Income of a Decedent
9.77 Residences
9.78 — Reporting Requirements
9.79 — Proposed Regulations

Checklist: Chapter 9
Statutes: Internal Revenue Code Sections

CHAPTER 10
Other Formats of Ownership

10.01 Introduction
10.02 Comparison of Primary Characteristics of Major Multiple Ownership Formats
10.03 Taxation of Foreign Investments
10.04 — General Rules
10.05 — Rental Income
10.06 — Election Option
10.07 — Manner of Making the Election
10.08 — FIRPTA
10.09 — Real Property: What Is It?
10.10 — Distributions by an Entity
10.11 — Exceptions
10.12 — Sales and Exchanges
10.13 — Other Major Tax Considerations
10.14 — Withholding
10.15 — Withholding Certificates
10.16 — Exemptions
10.17 — Liability
10.18 Tax-Exempt Organizations
10.19 — Clarification of Basic Terms
10.20 — Gaining Exemption
10.21 — Unrelated Business Income
10.22 — Debt-Financed Property
10.23 — Neighborhood Land Rule
10.24 Homeowners’ Associations
10.25 — Taxation of the Association
10.26 — Related Considerations
10.27 Trusts
10.28 — Operations of the Trust
10.29 — Distributable Net Income (DNI)
10.30 — Complex Trusts
10.31 — Special Distribution Rules
10.32 Special Trust Arrangements
10.33 Real Estate Investment Trusts Overview
10.34 — Asset Test
10.35 — Income Test
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10.36 — Relevant Definitions
10.37 — Distribution Requirements
10.38 — Post-Tax Year End Dividends
10.39 — Deficiency Dividends
10.40 — Dividend Distribution Deduction
10.41 — Consent Dividends
10.42 — Other Requisites
10.43 — Termination and Revocation
10.44 REMICs
10.45 — Qualification Criteria
10.46 — Substantially All of Assets Test
10.47 — Taxation of REMICs
10.48 Notices 88-19 and 88-96
10.49 — Limited Liability Company
10.50 — Joint Venture

Checklist: Chapter 10
Statutes: Internal Revenue Code Sections

REAL ESTATE PRACTITIONER’S TAX GUIDE - INDEX

ADDENDUM A - REVENUE RECONCILIATION ACT OF 1993

ADDENDUM B - TAX RELIEF ACT OF 1997

ADDENDUM C - ECONOMIC GROWTH AND 
TAX RELIEF RECONCILIATION ACT OF 2001

ADDENDUM D - JOB CREATION AND 
WORKER ASSISTANCE ACT OF 2002

ADDENDUM E - JOBS AND GROWTH TAX RELIEF 
AND RECONCILIATION ACT OF 2003

ADDENDUM F - KATRINA EMERGENCY TAX RELIEF ACT OF 2005

ADDENDUM G - HOUSING AND ECONOMIC RECOVERY ACT OF 2008

ADDENDUM H - THE AMERICAN RECOVERY AND 
REINVESTMENT ACT OF 2009
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