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RACKETEER INFLUENCED CORRUPT ORGANIZATIONS

RICO

AND
OTHER CIVIL AND CRIMINAL FORFEITURES

Cliff Roberson LLM, Ph.D.

FEDERAL AND STATE RACKETEERING LAWS: AN OVERVIEW

1.01 Federal RICO Law: An Overview

1.02  Concepts and Issues—Federal RICO

1.03  Predicate Acts—Federal RICO

1.04 Pattern of Racketeering—Federal RICO

1.05 The Enterprise—Federal RICO

1.06  Types of Enterprise

1.07  Prohibited Enterprise Activities

1.08 Investment in an Enterprise With Racketeering Income
1.09  Acquisition of an Enterprise Through Racketeering
1.10  Conducting an Enterprise Through Racketeering
1.11  Conspiracy to Commit Prohibited Enterprises Activities
1.12  “Enterprise” v. “Racketeering”

1.13  The Culpable Person—Federal RICO

1.14  The Culpable Person v. Enterprise

1.15 The Issue of Injury—Federal RICO Cases

1.16  State RICO Laws: An Overview

1.17  The Enterprise—State RICO Laws

1.18 Prohibited Enterprise Activities—State RICO Laws
1.19  Predicate Acts—State RICO Laws

1.20 Racketeering Patterns—State RICO Laws

1.21  The Culpable Person—State RICO Laws

1.22  Compensable Injury—State RICO Laws

1.23  Remedies Under State RICO Laws

1.24  The Ubiquity of Civil RICO: Civil Digest System

CHAPTER 2

ELEMENTS OF FEDERAL CIVIL RICO

2.01  Potential Plaintiffs—Civil RICO

2.02  Potential Defendants—Civil RICO
2.03  Jurisdiction—Civil RICO

2.04  Venue—Civil RICO

2.05 Enterprise—Civil RICO

2.06  Statutory Definition of “Enterprise”
2.07 Basic Characteristics of the Enterprise
2.08 lllegal and Illegitimate Enterprises
2.09 Distinction Between the Pattern of Racketeering and the RICO Enterprise
2.10  The Nature of an Association-in-Fact
211 “Enterprise” v. “Culpable Person”
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2.12  Enterprises—Illustrative Cases

2.13  Pattern of Racketeering—Civil RICO

2.14  Prohibited Activities—Civil RICO

2.15 Investment in an Enterprise With Racketeering Income
2.16  Acquisition of an Enterprise Through Racketeering
2.17  Conducting an Enterprise Through Racketeering
2.18 Conspiracy to Violate RICO, 18 U.S.C. 8 1962(d)
2.19  Aiding and Abetting Liability

2.20  Predicate Offenses—civil RICO

2.21  The Predicate Offense of Mail Fraud

2.22  Mail Fraud: The Statute

2.23  Elements of Mail Fraud

2.24  The Fraudulent Scheme—Miail Fraud

2.25  Use of the Mails

2.26  Predicate Offense of Wire Fraud

2.27  Wire Fraud: The Statute

2.28  Elements of Wire Fraud

2.29  The Scheme to Defraud: Wire Fraud

2.30 Interstate Wire Communications

2.31  The Predicate Offense of Securities Fraud: Impact of 1995 Amendments
2.32  Pleading Fraud—Civil RICO

2.33  Statute of Limitations

2.34  Burden of Proof

2.35 Remedies—General

2.36  The Treble Damage Remedy—Civil RICO

2.37  Equitable Relief—Civil RICO

2.38  Arbitration—Civil RICO

2.39  Survivability of Civil RICO Actions

2.40 Divestiture

2.41 Investigation of Civil RICO Cases

2.42  Case Evaluation and Prefiling Investigation

2.43  Post-Filing Investigation

2.44  Documents Used for Investigation

2.45  Discovery Checklist: RICO Plaintiff in Fraud-Based RICO Action
2.46  Checklist of Issues in Pleading Civil RICO Cases

Sample RICO Complaints [See: Appendices J & K]
Brown v. Amoco (Oil Royalty Litigation)
State of Tex. v. Am. Tobacco Co. (Tobacco Litigation)

CHAPTER 3

PATTERN OF RACKETEERING ACTIVITY

3.01 The Supreme Court and the Pattern of Racketeering
3.02  Implications of Supreme Court Decision in H.J., Inc.
3.03  Pattern of Racketeering Since H.J., Inc.

3.04  Cases Meeting Pattern Requirement

3.05 Cases Not Meeting Pattern Requirement

CHAPTER 4

DEFENSIVE ISSUES: FEDERAL CIVIL RICO CASES

4,01 Statute of Limitations: Civil RICO
4.02 Failure to Show Effect on Interstate Commerce
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4.03 Failure to Plead Fraud With Particularity

4.04 Failure to Plead Probable Cause for the Predicate Offenses

4.05 Incorporating Separate Predicate Acts Improperly

4.06 Failure to Plead and Prove Mental State for Predicate Acts

4.07 Failure to Plead a Pattern of Racketeering Activity: Basic Defensive Considerations
4.08 Pattern of Racketeering Activity: Defensive Issues; Illustrative Cases

4.09  Improper Venue

4.10  Pleading Predicate Acts Improperly

4.11  Improper Use of State Violation As Predicate Offense

4.12  Improperly Pleading Conspiracy

4.13 RICO Enterprise Requirement: Defensive Considerations

4.14  Improperly Alleging the Culpable Person As the Enterprise

4.15 Failure to Show the Existence of RICO Enterprise or that Enterprise is Distinct From the Pattern
4.16  Failure to Prove Participation in the Operation or Management of an Enterprise: Reves Issues
4.17  Lack of Compensable Injury or RICO Standing

4.18  Lack of Personal Jurisdiction

4.19 Improperly Alleging Vicarious Liability for RICO Violations

420 Defenses to Mail and Wire Fraud Predicates

4.21  Elements of Good Faith Defense

4.22  Illlustrative Cases: Mail and Wire Fraud Defense

4.23  Bifurcation

4.24  Sanctions in RICO Cases

4.25  Use of the Fifth Amendment

4.26  Availability of the Fifth Amendment

4.27  Problems in Using the Fifth Amendment

4.28 RICO and Nonprofit Seeking Enterprises

4.29  Arbitration Issues

CHAPTER 5

FEDERAL CRIMINAL RICO: AN OVERVIEW

5.01 Racketeering Activity Defined

5.02  State Criminal Offenses

5.03 Racketeering: Title 18 Offenses

5.04 Racketeering: Title 29 Offenses

5.05 Racketeering: Title 31 Offenses

5.06 Federal Generic Offenses

5.07 “State” Defined

5.08 “Person” Defined

5.09 “Enterprise”

5.10 Statutory Definition of “Enterprise”

5.11 Basic Characteristics of the Enterprise

5.12  lllegal and lllegitimate Enterprises

5.13  Pattern of Racketeering/Enterprise Distinction
5.14  Association-in-Fact

5.15 Enterprise vs. Culpable Person

5.16  Enterprise: Participation in

5.17 Enterprise: Illustrative Cases

5.18 Nonprofit RICO Enterprises

5.19 “Pattern of Racketeering Activity” Defined

520 “Unlawful” Debt Defined

5.21  Prohibited Enterprise Activities

5.22  Investment in an Enterprise With Racketeering Income
5.23  Acquisition of an Enterprise Through Racketeering
5.24  Conducting an Enterprise Through Racketeering
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5.25  Conspiracy to Commit Prohibited Enterprise Activities
5.26  RICO Criminal Penalties

5.27  Imprisonment and Fines

5.28 Forfeiture: An Overview

5.29  Forfeiture: Allegations

5.30 Forfeiture: § 1963 (a)(1)

5.31 Forfeiture: § 1963 (a)(2)

5.32  Forfeiture: § 1963 (a)(3)

5.33  Forfeiture: Illustrative Cases

5.34  Pretrial Forfeiture Procedures

5.35  Forfeiture After Indictment or Information
5.36  Forfeiture Prior to Indictment

5.37 Ex Parte Pre-Indictment Restraining Order
5.38  Post-Trial Forfeiture Issues

5.39  Multiplicity

5.40 Duplicity

5.41 \Variance: Single and Multiple Conspiracies
5.42  Severance, Joinder, and Prejudicial Spillover
5.43  Statute of Limitations

5.44  Double Jeopardy

5.45  Liberal Construction Clause

546  “Wharton’s Rule”

5.47 Mens Rea

5.48 Connection to Organized Crime

5.49  Constitutionality of RICO

5,50 RICO and Electronic Surveillance

551 Special Verdicts

5.52  Anonymous Juries

5.53  Venue

5.54  Interstate Commerce

555 VICAR: Violent Crimes in Aid of Racketeering

CHAPTER 6

DEFENDING FEDERAL CRIMINAL RICO CASES

6.01 General Defensive Considerations

6.02  Grand Jury Stage

6.03  Pretrial Considerations

6.04  Allegation of Predicate Offenses

6.05 Prohibited Enterprise Activities

6.06  Trial Considerations

6.07  Generic Federal Predicate Offenses Issues

6.08 The Definitional Nature of State Predicate Offenses

6.09 Effect of Acquittal of a Predicate Offense

6.10 Application of Ex Post Facto Doctrine to Predicate Offenses
6.11  Joinder-Severance Issues

6.12  Effect on Interstate Commerce

6.13 Culpable Person vs. Enterprise

6.14  Multiplicity-Duplicity Issues in RICO

6.15 Double Jeopardy and Collateral Estoppel Issues

6.16  Successive Federal Prosecutions

6.17  Successive State and Federal Prosecutions—RICO

6.18 Cumulative Punishment Issues

6.19 Issues in RICO Conspiracy Prosecutions

6.20 Requisites of Agreement in Criminal RICO Conspiracies
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6.21  Multiple Conspiracy Issues

6.22  Proof of Participation in a RICO Conspiracy

6.23  Wharton’s Rule—RICO Conspiracies

6.24  Overt Act in RICO Conspiracies

6.25 Applicability of RICO to Not-for-Profit Enterprises
6.26  RICO Forfeiture Proceedings

6.27  Pre-Indictment Restraining Orders

6.28  Post-Indictment Restraining Orders

6.29  Trial Considerations

6.30 Forfeiture of Attorney’s Fees

6.31  Sources of Reversible Error in Criminal RICO Case

CHAPTER 7

DEFENDING FEDERAL PREDICATE OFFENSES
7.01 Defending Federal Predicates in RICO Prosecutions
7.02 Bribery; 18 U.S.C. § 201
7.03 Sports Bribery; 18 U.S.C. § 224
7.04 Counterfeiting Offenses; 18 U.S.C. 88 471-473
7.05 Felonious Theft From Interstate Shipment; 18 U.S.C. § 659
7.06 Embezzlement From Pension and Welfare Funds; 18 U.S.C. § 664
7.07 Extortionate Credit Transactions; 18 U.S.C. 88§ 892-894
7.08 Transmission of Gambling Information; 18 U.S.C. § 1084
7.09 Mail Fraud; 18 U.S.C. 88 1341, 1346
7.10 Wire Fraud; 18 U.S.C. 88§ 1343, 1346
7.11 Obscenity Predicates; 18 U.S.C. 88 1461-65
7.12 Obstruction of Justice; 18 U.S.C. 88 1503, 1510-1513, 1515
7.13 Hobbs Act; 18 U.S.C. § 1951
7.14 Travel Act; 18 U.S.C. § 1952
7.15 Interstate Transportation of Wagering Paraphernalia; 18 U.S.C. § 1953
7.16 Influencing Operations of Employee Benefit Plan; 18 U.S.C. § 1954
7.17 Illegal Gambling Businesses; 18 U.S.C. § 1955
7.18 Money Laundering; 18 U.S.C. §§ 1956-1957
7.19 The Dyer Act; 18 U.S.C. 8§ 2311-2315
7.20 Trafficking in Motor Vehicles or Parts; 18 U.S.C. § 2321
7.21 Contraband Cigarettes; 18 U.S.C. 88 2341-2346
7.22 Mann Act: 18 U.S.C. 88 2421-2424
7.23 Labor Union Financial Violations; 29 U.S.C. § 186
7.24 Labor Union Fiduciary Duties; 29 U.S.C. § 501
7.25 Bank Secrecy Act Violations; 31 U.S.C. 8§ 5312-14, 5316, 5322, 5324
7.26 Bankruptcy Fraud; 18 U.S.C. 8§ 151-155
7.27 Fraud in the Sale of Securities; 15 U.S.C. § 779: SEC Rule 10b-5
7.28 State RICO Predicates
7.29 Collection of an Unlawful Debt
7.30 Fraudulent Use of Access Devices; 18 U.S.C. § 1029
7.31 Murder-for-Hire; 18 U.S.C. § 1958
7.32 Bank Fraud; 18 U.S.C. § 1344
7.33 Sexual Offenses Involving Children; 18 U.S.C. 8§ 2251, 2251A, 2252, 2258
7.34 Fraudulent Use of Identification Documents; 18 U.S.C. § 1028
7.35 Passport and Visa Violations; 18 U.S.C. §8 1542-44, 1546
7.36 Peonage and Slavery Predicate Offenses; 18 U.S.C. 88 1581-1588
7.37 Intellectual Property Predicate Acts; 18 U.S.C. 8§ 2318, 2319, 2319A, 2320
7.38 Immigration Law Violations; 8 U.S.C. 8§ 1324, 1327, 1328
Statement of Filing of Transfer Restrictions for Public Record
Sample Buy-Sell Agreement (Entity Obligation to Purchase in the Event of Death)
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Shareholder Agreement (Right to Purchase in Certain Events, Founding and Nonfounding Shareholders, Adjusted Formula
Valuation or Appraisal)

Shareholder Agreement (Right to Purchase in Certain Events, Including Mandatory Buy-Out)

Spousal Consent to Shareholder Agreement

Unanimous Consent of the Shareholders (Issue New Stock Under TBOC)

CHAPTER 8

DEFENSE OF RICO PREDICATE OFFENSES INVOLVING NARCOTICS AND CONTROLLED SUBSTANCES

8.01  Acts Prohibited by 21 U.S.C. § 841: Manufacture or Distribution of Controlled Substances
8.02  Acts Prohibited by 21 U.S.C. § 842: Registration and Record Keeping Requirements; Controlled Substances
8.03  Acts Prohibited by 21 U.S.C. § 843: Use of Communication Facilities in Narcotics Offenses
8.04  Distribution to Persons Under 21; 21 U.S.C. § 859

8.05 Distribution or Manufacture of a Controlled Substance Near Schools; 21 U.S.C. § 860

8.06 Employment of Persons Under 18; 21 U.S.C. § 861

8.07  Attempt and Conspiracy to Distribute or Manufacture; 21 U.S.C. § 846

8.08 Importing Controlled Substances; 21 U.S.C. § 951, 952

8.09  Possession of Controlled Substance on Board Vessels; 21 U.S.C. § 955

8.10 Intention to Import; 21 U.S.C. § 959

8.11  Attempt and Conspiracy to Import; 21 U.S.C. § 963

8.12  United States Vessels; 46 U.S.C. § 70501-70507

8.13  Establishment of Manufacturing Operations; 21 U.S.C. § 856

8.14  Mail Order Drug Paraphernalia Act; 21 U.S.C. § 863

8.15 lllegal Investment; 21 U.S.C. § 854

CHAPTER 9

NON-RICO CIVIL AND CRIMINAL FORFEITURES

9.01 Introduction

9.02  Types of Forfeiture

9.03 Basic Doctrines Relating to Forfeitures

9.04 Federal Forfeiture Programs

9.05 Criminal Forfeiture Standards

9.06 When Seizure of Property Occurs?

9.07 Financial Transactions

9.08 Using a Mandamus Petition to Attack a Forfeiture
9.09 Notice Requirements

9.10 Appeals

9.11 Evidence Issues

9.12 Collateral Issues

9.13  Selected Federal Forfeiture Legal Authorities

CHAPTER 10

STATE RICO STATUTES: AN OVERVIEW AND COMPARISON
An Overview and Comparison
10.01 Arizona
10.02 California
10.03 Colorado
10.04 Connecticut
10.05 Delaware
10.06 Florida
10.07 Georgia
10.08 Hawali
10.09 Idaho
10.10 Hlinois
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10.11 Indiana
10.12 lowa

10.13 Louisiana
10.14 Michigan
10.15 Minnesota
10.16 Mississippi
10.17 Nevada
10.18 New Jersey
10.19 New Mexico
10.20 New York
10.21 North Carolina
10.22 North Dakota
10.23 Ohio

10.24 Oklahoma
10.25 Oregon
10.26 Pennsylvania
10.27 Rhode Island
10.28 Tennessee
10.29 Texas

10.30 Utah

10.31 Washington
10.32 Wisconsin
10.33 Puerto Rico
10.34 Virgin Islands

DIGEST A

CIVIL CASE DIGEST OF FEDERAL CIVIL RICO CASES BY TOPIC

1.01CV Abortion

1.02 CV Accountants

1.03 CV Aiding and Abetting RICO Violations
1.04 CV Antitrust

1.05 CV Assignment of Actions

1.06 CV Avrbitration

1.07 CV Attorney’s Fees

1.08 CV Automobiles

1.09 CV Bankruptcy

1.10CV Bribery

1.11CcVv Broadcasting

1.12CV Burden of Proof

1.13CV Business Competition

1.14CV Class Actions

1.15¢CVv Collection of Unlawful Debt

1.16 CV Commissions

1.17CV Commodities

1.18 CV Conspiracy

1.19CV Constitutionality of Civil RICO

1.20 CV Constr./Contracting

1.21CV Corporate Disputes

1.22 CV Discovery

1.23 CV Employer-Employee Issues

1.24 CV Enterprise: Acquisition or Control of: RICO § 1962(b)
1.25CV Enterprise: Ass’n-in-Fact

1.26 CV Enterprise: Ass’n With/Employment by
1.27 CV Enterprise: Culpable Person Distinction
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1.28 CV
1.29 CV
1.30 CV
1.31CV
1.32CV
1.33CV
1.34 CV
1.35CV
1.36 CV
1.37CV
1.38 CV
1.39 CV
1.40 CV
1.41CV
1.42 CV
1.43CV
1.44 CV
1.45CV
1.46 CV
1.47 CV
1.48 CV
1.49 CV
1.50 CV
1.51CVv
1.52 CV
1.53 CV
1.54 CV
155 CV
1.56 CV
1.57 CV
1.58 CV
1.59 CV
1.60 CV
161 CV
1.62 CV
1.63 CV
1.64 CV
1.65CV
1.66 CV
1.67 CV
1.68 CV
1.69 CV
1.70 CV
1.71CV
1.72CV
1.73 CV
1.74 CV
175 CV
1.76 CV
1.77 CV
1.78 CV
1.79 CV
1.80 CV
1.81 CV
1.82 CV
1.83 CV

Enterprise: Investment in (18 U.S.C. § 1962(a))
Enterprise: Nature of

Enterprise: Pattern of Racketeering Distinction
Enterprise: Miscellaneous Issues

Equitable Remedies and Defenses

Estate Matters

Financial Institutions/Disputes

Governmental Agencies/Officers

Government Civil Enforcement

Import-Export Issues

Injury: Causation

Injury: Type

Insurance Disputes

Intellectual Property

Intent

Interstate or Foreign Commerce

Joint Ventures

Jurisdiction: Scope; Federal and State Court
Jury Trial Issues

Kickbacks

Labor-Mgmt. Issues

Lawyers as Parties

Oil and Gas Disputes

Partnership Issues

Pattern of Racketeering Activity

Pattern of Racketeering Activity: Continuity
Pattern of Racketeering Activity: Multiple Schemes
Pattern of Racketeering Activity: Relationship of Acts
Pattern of Racketeering Activity: Single Schemes
Pattern of Racketeering Activity: Victims, Number of
Pensions and Employee Benefits

Persons Culpable Under RICO

Pleadings: Miscellaneous

Pleading: Particularity (Rule 9b, Federal Rules of Civil Procedure)
Precious Metals

Predicate Acts: Extortion

Predicate Acts: Mail Fraud

Predicate Acts: Miscellaneous

Predicate Acts: Sec. Fraud

Predicate Acts: Wire Fraud

Prior Adjudications

Privilege: Fifth Amendment in Civil RICO Cases
Real Estate Disputes

Remedies: Default Judgment

Removal of Actions

Sanctions

Sec. Fraud: Brokerage Conduct

Standing Issues: Civil RICO

Statute of Limitations

Survival of Actions

Taxation Issues in RICO Cases

Trade Secrets

Treble Damages

Utilities

Venue and Process

Vicarious Liability
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DIGEST B

CRIMINAL CASE DIGEST OF FEDERAL CRIMINAL RICO CASES BY TOPIC

101 CR Aiding and Abetting

1.02 CR Admissibility of Evidence

1.03 CR Conspiracy

1.04 CR Constitutionality of RICO

1.05CR Culpable Person: Employment by or Association With an Enterprise
1.06 CR Culpable Persons: Participation in Pattern of Racketeering Activity
1.07 CR Double Jeopardy

1.08 CR Duplicity/Multiplicity

1.09 CR Effect of State Law on a RICO Prosecution
1.10CR Elements of RICO Offenses

1.11CR Enterprise: General

1.12CR Enterprise/lllegal Acts Nexus

1.13CR Enterprise: Participation in

114 CR Enterprise/Pattern of Racketeering Distinction
1.15CR Enterprise/Pattern of Racketeering Nexus
1.16 CR Fifth Amendment Privilege

1.17CR Forfeiture: Attorney’s Fees

1.18 CR Forfeiture: Conspiracy

1.19CR Forfeiture: Pretrial Procedures

1.20 CR Forfeiture: Scope of

121 CR Indictment: Predicate Acts

1.22 CR Indictment: Sufficiency of

1.23CR Instructions: Conspiracy

1.24 CR Instructions: Elements of RICO

1.25CR Instructions: Enterprise

1.26 CR Instructions: Miscellaneous

1.27 CR Interrogatories: Special Verdict

1.28 CR Interstate Commerce

1.29 CR Joinder/Offenses

1.30CR Joinder/Parties

131CR Jury Selection and Conduct

1.32 CR Pattern of Racketeering Activity

1.33CR Pleas of Guilty: RICO Cases

1.34 CR Predicate Offenses: Bribery

1.35CR Predicate Acts: Collection of Unlawful Debts
1.36 CR Predicate Offenses: Conspiracy

1.37CR Predicate Offenses: Extortion

1.38 CR Predicate Offenses: Mail Fraud

1.39CR Predicate Offenses: Miscellaneous Issues
1.40 CR Predicate Offenses: State Law Violations
141 CR Prosecutorial Misconduct in RICO Cases
142 CR Sentencing

143 CR Statute of Limitations

1.44 CR Variance

1.45CR Verdicts: Miscellaneous Issues

1.46 CR Waiver of Rights

DIGEST C

STATE RICO LAW DIGEST—CIVIL
Includes Cases Reported Through 2006

1.01 SCVv Admissibility of Evidence
1.02 SCV Aiding and Abetting
1.03 SCV Arbitration
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1.04 SCV Attorney’s Fees

1.05 SCV Burden of Proof

1.06 SCV Class Actions

1.07 SCV Conspiracy

1.08 SCV Constitutionality

1.09 SCV Contribution

1.10 SCV Damage Issues: Treble; Punitive

1.11 SCV Double Jeopardy/Civil RICO

1.12 SCV Elements: Civil RICO

1.13 SCV Enterprise: Acquisition or Maintenance
1.14 SCV Enterprise: Culpable Person Distinction
1.15 SCV Enterprise: Elements; Nature of

1.16 SCV Enterprise: Investment In

1.17 SCV Enterprise: Licit/lllicit

1.18 SCV Enterprise: Participation or Management
1.19 SCV Enterprise: Pattern Relationship

1.20 SCV Equitable Remedies

1.21 SCV Federal/State RICO Law Relationship
1.22 SCV Forfeiture: Civil

1.23 SCV Governmental Civil Enforcement

1.24 SCV Indemnification

1.25 SCV Injury: Causation

1.26 SCV Injury: Type

1.27 SCV Instructions

1.28 SCV Intent

1.29 SCV Jurisdiction: Subject Matter; Preemption; Waiver
1.30 SCV Organized Crime Nexus

1.31 SCV Pattern of Racketeering Activity: Continuity
1.32 SCV Pattern of Racketeering: General Issues
1.33 SCV Pattern of Racketeering: Relationship of Acts
1.34 SCV Pattern: Single Schemes

1.35 SCV Persons Culpable

1.36 SCV Pleading Issues: Particularity; Sufficiency
1.37 SCV Predicate Acts: Federal Law Violations
1.38 SCV Predicate Acts: General Issues

1.39 SCV Predicate Acts: Securities Violations

1.40 SCV Predicate Acts: State Law Violations

1.41 SCV Prior Adjudications: Res Judicata; Estoppel
1.42 SCV Privileges

1.43 SCV Procedural Issues

1.44 SCV Sanctions

1.45 SCV Standing Issues

1.46 SCV Statute Of Limitations

1.47 SCV Venue

1.48 SCV Verdict Issues

1.49 SCV Vicarious Liability

DIGEST D

STATE RICO LAW DIGEST—CRIMINAL

1.01 SCR Admissibility of Evidence
1.02 SCR Aiding and Abetting

1.03 SCR Collateral Estoppel

1.04 SCR Collection of Unlawful Debt
1.05 SCR Conspiracy

1.06 SCR Constitutionality

1.07 SCR Culpable Persons
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1.08 SCR Double Jeopardy

1.09 SCR Duplicity/Multiplicity

1.10 SCR Enterprise: Association With/Employed By
1.11 SCR Enterprise: Culpable Person Distinction
1.12 SCR Enterprise: General

1.13 SCR Enterprise: Licit/lllicit

1.14 SCR Enterprise: Participation or Management
1.15 SCR Enterprise: Pattern Distinction

1.16 SCR Ex Post Facto

1.17 SCR Federal/State RICO Law Relationship
1.18 SCR Forfeitures: Procedure

1.19 SCR Forfeiture: Scope

1.20 SCR Indictment/Information

1.21 SCR Instructions

1.22 SCR Intent

1.23 SCR Joinder/Severance

1.24 SCR Pattern of Racketeering: Continuity

1.25 SCR Pattern of Racketeering: General

1.26 SCR Pattern of Racketeering: Number of Schemes
1.27 SCR Pattern of Racketeering: Relationship of Acts
1.28 SCR Penalties

1.29 SCR Predicate Acts: Federal Law Violations
1.30 SCR Predicate Acts: General

1.31 SCR Predicate Acts: Misdemeanors

1.32 SCR Predicate Acts: Prior Convictions

1.33 SCR Predicate Acts: Securities Fraud

1.34 SCR Privileges

1.35 SCR Sentencing

1.36 SCR Statute of Limitations

1.37 SCR Statute: Scope of

1.38 SCR Sufficiency of Evidence

1.39 SCR Venue

1.40 SCR Verdicts

1.41 SCR Vicarious Liability

DIGEST E

SELECTED NON-RICO FORFEITURE CASE DIGEST

1.00 Forfeiture in General

1.01 Forfeiture Statutes

1.02 Forfeiture: Property

1.03 Forfeiture: Procedures

1.04 Forfeiture: Standing

1.05 Notice Requirements

1.06 Proceeds

2.00 Administrative and Civil Forfeitures
2.01 Administrative Forfeitures in General
2.02 Civil Forfeitures in General

2.03 Civil Forfeiture Trials

3.00 Criminal Forfeitures in General
3.01 Criminal Forfeiture Trials

3.02 Defending Criminal Forfeitures
4.00 Sufficiency of Evidence

5.00 Third Parties Claims

6.00 Appeals in Forfeiture Cases

7.00 Constitutional Issues

7.01 Proportionality and Excessive Fines

-- PAGE 11 --



8.00 Evidence Issues
9.00 Collateral Issues

APPENDIX A

TEXT OF THE
RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT
RICO

(18 U.S.C. § 1961 et seq.)
Contents

Statement of Findings and Purpose:

Liberal Construction of RICO:

Definitions

Prohibited Activities

Criminal Penalties

Civil Remedies

Venue and Process

Expedition of Actions

Evidence

Civil Investigative Demand

OTHER RICO PROVISIONS OF THE ORGANIZED CRIME CONTROL ACT OF 1970
Liberal Construction; Effect on Other Laws

APPENDIX B
SUGGESTED JURY INSTRUCTIONS IN CIVIL RICO ACTIONS

CONTENTS

Instructions #8 1962(a)
Instructions #8 1962(b)
Instructions #8 1962(c)
Instructions #8 1962(d)

APPENDIX C
ORDER TO FILE RICO CASE STATEMENT

THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
WESTERN DIVISION - ORDER TO FILE RICO CASE STATEMENT

APPENDIX D
FEDERAL RICO PREDICATE OFFENSES

Federal Law Violations

APPENDIX E
MODEL CRIMINAL INDICTMENT UNDER RICO

THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF OKLAHOMA -
INDICTMENT

APPENDIX F
JUSTICE DEPARTMENT RICO PROSECUTION GUIDELINES

JUSTICE DEPARTMENT RICO PROSECUTION GUIDELINES
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APPENDIX G
U.S. ATTORNEY GENERAL’S CRIMINAL RESOURCE MANUAL
Contents

2252 Statutory Authority for Forfeiture Sale

9-111.120 Net Equity Values

9-111.123 Avoiding Liability Seizures

9-111.124 Business Seizures

9-111.130 Pre-Indictment and Other Forfeiture Coordination

9-112.110 Administrative Forfeiture Policy

9-112.120 Administrative Forfeiture of Bank Accounts

9-112.130 Judicial Forfeiture of Real Property

9-112.210 Sixty-Day Notice Period in All Administrative Forfeiture Cases

9-112.220 Procedures for In Forma Pauperis Petitions

9-112.230 Exemption of Certain Assets from Pre-trial Restraint of Substitute Assets
9-112.240 Prior Approval Requirements

9-112.320 Cost Bond Procedures

9-112.330 Administrative Forfeiture by Settlement Agreement After a Cost Bond has been Filed

9-113.100 Forfeiture by Settlement and Plea Bargaining in Civil and Criminal Actions

9-113.101 Statutory Basis Requirement for Forfeiture by Settlement and Plea Bargaining in Civil and
Criminal Actions

9-113.102 Consultation with the Seizing Agency Requirement for Forfeiture by Settlement and Plea
Bargaining in Civil and Criminal Actions

9-113.103 Consultation with the Seizing Agency Before Settlement or Plea Bargaining in Civil and
Criminal Actions to Determine Pending Administrative Forfeitures

9-113.104 Dispute Resolution in Consultations with the Seizing Agency Before Settlement or Plea
Bargaining in Civil and Criminal Actions

9-113.105 Coordination of Forfeiture Settlements by United States Attorneys

9-113.106 Settlement of Forfeiture in Conjunction With Plea Bargaining

9-113.107 Forfeiture Settlements Involving Partial Payments

9-113.108 Reacquisition of Forfeited Property

9-113.109 Tax Obligations, Fines, Penalties, and Other Monetary Obligations in Forfeiture Settlements

9-113.200 Monetary Amounts of Forfeiture Settlement Authority
9-113.300 Effecting Settlement Agreements Through Administrative Forfeiture

9-113.310 Use of Administrative Forfeiture in Settlement of Civil Judicial Forfeitures Stemming From
Administrative Actions

-- PAGE 13 --



9-113.320

9-113.330
9-113.400
9-113.410
9-113.420
9-113.500
9-113.600
9-113.700
9-113.800
9-114.100
9-114.110
9-114.200
9-115.100
9-115.200
9-115.202
9-115.203
9-115.300

9-115.310

9-115.400
9-115.412
9-115.413
9-115.420
9-115.421
9-115.430
9-115.500
9-115.600

Use of Administrative Forfeiture in Settlement of Civil Judicial Forfeitures not Stemming from
Administrative Actions

Use of Administrative Forfeiture in Settlement of Criminal Forfeitures
Judicial Forfeiture Settlements and Petitions for Remission or Mitigation
Civil Judicial Forfeiture Settlement Procedures

Criminal Forfeiture Settlement Procedures

Acceptance of a Monetary Amount in Lieu of Forfeiture

Agreements to Exempt Attorneys’ Fees from Forfeiture

Settlement with Fugitives in Civil Forfeiture Cases

Expedited Payment of Lienholders in Forfeiture Cases

State and Local Real Property Taxes in Civil and Criminal Forfeiture Cases
Payment of Interest and Penalties on State and Local Real Property Taxes
Waiver of Costs to Owner Victims in Remission Cases

Role of the United States Marshals Service

Use of Seized Property by Department of Justice Personnel

Use of Seized Property Where Custody is Retained by the State or Local Seizing Agency
Use of Seized Real Property by Occupants

Disposition of Forfeited Property

Disposition of Forfeited Property Pursuant to 21 U.S.C § 881(e), 21 U.S.C. § 853(h), and 18
U.S.C. § 1963(f) and (9).

Attorney General’s Authority to Warrant Title

Indemnification Agreement in Addition to Special Warranty Deed
Approval for Use of a Special Warranty Deed With Indemnification
General Warranty Deed

Approval for Use of a General Warranty Deed

Dispute Resolution

Purchase or Personal Use of Forfeited Property by Department Employees
Review of Official Use of Forfeited Property Valued at over $50,000

9-118.010 I. Statement of Goals and Purposes

9-118.200 Il. Definitions

9-118.300 Il1. General Provisions

9-118.400 IV. Federal Retention and Use of Forfeited Property—A. General Authorization
9-118.420 IV.B. Real Property

9-118.430 IV.C. Cash

9-118.4401V.D. Personal Property

9-118.4501V.E. Investigative Bureau and Department Component Official Use Policies
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9-118.4601V.F. Competing Requests for Property for Official Use by Investigative Bureau and Other
Federal, State or Local Agency

9-118.4701V.G. Payment of Liens on Personal Property Placed Into Federal Official Use
9-118.500V. Equitable Transfer of Forfeited Property to Participating State and Local Agencies
9-118.510V.A. Equitable Transfers Generally

9-118.520V.B. Factors Governing the Amount of the Equitable Transfer

9-118.530V.C. Sharing Percentages

9-118.540V.D. Decision-Making Authority

9-118.600VI. Sale of Seized and Forfeited Property—A. Pre-Forfeiture Sale of Seized Property
9-118.620VI1.B. Sale of Forfeited Property

9-118.700VII. The Department of Justice Assets Forfeiture Fund—A. Administration of the Fund
9-118.720VII1.B. Payments and Reimbursements

0-118.721 VII1.B.1. Asset Management Expenses

9-118.722VI11.B.2. Case Related Expenses

9-118.723VI1.B.3. Payment of Qualified Third Party Interests

9-118.724VI11.B.4. Equitable Sharing Payments

9-118.725VI1.B.5. Program Management Expenses

9-118.726VI1.B.6. Investigative Expenses

9-118.730VIIL.C. Liens and Mortgages

9-118.740VII1.D. Limitations on Use of the Fund—1. Items Not Payable From the Fund
9-118.742VI11.D.2. Claims of Unsecured Creditors

9-118.743VI11.D.3. Payment of Expenses

9-118.750VIIL.E. Preparation of Estimates of Anticipated Expenses and Reimbursement Agreements
9-118.760VII.F. Payment of Awards

9-118.770VIL.G. Purchase of Evidence

9-118.770VIL.G. Purchase of Evidence

9-118.780VII.H. Payments to Equip Conveyances for Drug Law Enforcement Functions
9-118.790VIIL.1. Cash Management

9-118.800VIII1. Transfer of Forfeited Property to Foreign Countries

9-118.9001X. Discontinuance of Federal Forfeiture Proceedings—A. Federal Judicial Forfeiture Proceedings
9-118.9201X.B. Federal Administrative Forfeiture Proceedings

9-118.990X. U.S. Customs Service Forfeitures

9-119.100 Forfeiture-related Approval/Consultation Requirements—Administrative Forfeiture 60-Day Notice Waiver
9-119.102 Adoption Policy—Approval/Consultation Procedure

9-119.103 Assets Located in Foreign Countries—Approval/Consultation Procedure

9-119.104 Attorney Fees—Approval/Consultation Procedure

9-119.105 EAJA Attorneys’ Fees and Costs Payment from the Assets Forfeiture Fund—
Approval/Consultation Procedure

9-119.106 Equitable Sharing—Approval/Consultation Procedure
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9-119.107
9-119.108
9-119.109
9-119.110
9-119.111
9-119.112

9-119.113
9-119.114
9-119.115
9-119.116
9-119.117
9-119.118
9-119.119
9-119.120
9-119.121
9-119.200
9-119.202
9-119.203
9-119.300
9-119.400
9-119.500

9-119.600

Equitable Sharing in International Cases—Approval/Consultation Procedure

Exceptions to Cash Management Policy—Approval/Consultation Procedure

Expedited Payment of Lienholders in Forfeiture Cases—Approval/Consultation Procedure
Expedited Settlement—Approval/Consultation Procedure

Forfeiture Appeals—Approval/Consultation Procedure

In Forma Pauperis Petitions—Approval/Consultation Procedure

Judicial Forfeiture of Property that is Administratively Forfeitable—Approval/Consultation Procedure
Official Use of Personal Property—Approval/Consultation Procedure

Official Use of Real Property—Approval/Consultation Procedure

Seizure/Restraint of Ongoing Business—Approval/Consultation Procedure

Settlement Authority (Attorney General Order 1598-92)—Approval/Consultation Procedure
Settlements—Unsecured Partial Payments—Approval/Consultation Procedure

Temporary Restraining Orders Pre-Indictment—Approval/Consultation Procedure
Warranting Title—Approval/Consultation Procedure

Weed and Seed Initiative—Approval/Consultation Procedure

Policy Limitations on Application of Forfeiture Provisions to Attorney Fees

Division Approval

Agreements to Exempt from Forfeiture an Asset Transferred to an Attorney as Fees for Legal Services
Food, Drug and Cosmetic Act Cases

Money Laundering Prosecutions and Forfeitures

FIRREA Memorandum of Understanding

Memorandum of Understanding Regarding Money Laundering Investigations

2301 Forfeiture Under the Criminal Forfeiture Statutes

2317 Subpoenas Issued to Attorneys to Obtain Fee Information

9-61.010
9-61.100
9-61.111
9-61.112
9-61.113
9-61.114
9-61.200
9-61.210
9-61.244
9-61.300
9-61.400
9-61.500
9-61.510

Introduction

Motor Vehicle and Aircraft Theft—18 U.S.C. 88§ 2311-2313
Motor Vehicle and Aircraft Theft—Prosecution Policy

Motor Vehicle and Aircraft Theft—Prosecution Policy

Motor Vehicle and Aircraft Theft—Prosecution Policy

Motor Vehicle and Aircraft Theft—Notification Requirements
National Stolen Property Act—18 U.S.C. § 2311, 2314, and 2315
National Stolen Property Act—Prosecution Policy

National Stolen Property Act—Securities

Theft From Interstate Shipment—18 U.S.C. § 659
Fencing—Prosecution Policy

Counterfeiting and Forging of State and Corporate Securities—18 U.S.C. § 513

Counterfeiting and Forging Securities—Prosecution Policy
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9-61.600 Bank Robbery and Bank Larceny—18 U.S.C. 2113

9-61.601 Bank Robbery—Disclosure of Information

9-61.610 Bank Robbery—Prosecution Policy

9-61.670 Bank Extortion—Charging Policy

9-61.700  Motor Vehicle Theft Prevention Statutes

9-61.710  Motor Vehicle Theft Prevention Offenses—Policy Considerations
1365 Forfeiture of Certain Motor Vehicles and Motor Vehicle Parts

2303 Sixth Amendment Considerations

1137 Criminal Forfeiture

2209 Alternatives to Seizure

2244  Civil Judicial Forfeiture Settlement Procedures

APPENDIX H

STATE CRIMINAL STATUTES USABLE AS FEDERAL RICO PREDICATE OFFENSES

ALABAMA
ARIZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT
DELAWARE
DISTRICT OF COLUMBIA
FLORIDA
GEORGIA
HAWAII

IDAHO

ILLINOIS
INDIANA

IOWA

KANSAS
KENTUCKY
LOUISIANA
MAINE
MARYLAND
MASSACHUSETTS
MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI
MONTANA
NEBRASKA
NEVADA

NEW HAMPSHIRE
NEW JERSEY
NEW MEXICO
NORTH CAROLINA
NEW YORK
NORTH DAKOTA
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OHIO
OKLAHOMA
OREGON
PENNSYLVANIA
RHODE ISLAND
SOUTH CAROLINA
SOUTH DAKOTA
TENNESSEE
TEXAS

UTAH
VERMONT
VIRGINIA
WASHINGTON
WEST VIRGINIA
WISCONSIN
WYOMING

APPENDIX I

CIVIL ASSET FORFEITURE REFORM ACT OF 2000 (CAFRA)

CONTENTS

Notice; claim; complaint.
Representation.

Burden of proof.

Innocent owner defense.
Motion to set aside forfeiture.
Release of seized property.
Proportionality.

Civil fine.

Civil forfeiture statute defined.
Restraining orders; protective orders.
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APPENDIX J

SAMPLE RICO COMPLAINT
Brown v. Amoco
(Oil Royalty Litigation)

APPENDIX K

SAMPLE RICO COMPLAINT
State of Texas v. American Tobacco Company

APPENDIX L

SELECTED BIBLIOGRAPHY OF ARTICLES ON RICO IN LAW JOURNALS AND PERIODICALS

Articles A-Z (Listed by Author)
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