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PREMISES LIABILITY

by Brock C. Akers

PRELITIGATION

§1.1 CLIENT INTERVIEW
Client Interview FormClient Instructions
Client Education Information in Premises Cases

§1.2 CLIENT CONTRACT
Contract Between Lawyer and Client (Short Form)
Contract Between Lawyer and Client (Long Form)

§1.3 AUTHORIZATION FORMS
Power of Attorney in Damage Suit
General Authorization
Medical Authorization
Medical Authorization for Defendant
ERISA Authorization
Insurance Authorization
Earnings Authorization
(State) Employment Commission Authorization

8§14 REQUEST FORMS
Form SSA-7050-F4—Request for Social Security Earning Information
Form 4506—Request for Copy of Tax Return
Form 4506 T—Request for Transcript of Tax Return
Request for ERISA Plan

8§15 LETTERS
Notification of Representation to the Defendant
To Doctor Forwarding Medical Expense Affidavit
To Hospital Forwarding Medical Expense Affidavit
To Doctor or Hospital Forwarding Medical Records Affidavit

§1.6 AFFIDAVITS
Medical Expense Affidavit
Medical Records Affidavit

CHAPTER 2

PLEADINGS
Introduction

§2.1 CHECKLISTS
Plaintiff
Damages—~Personal Injury
Damages—Wrongful Death
Defendant

§2.2 PETITIONS AND COMPLAINTS
Plaintiff’s Original Petition—State Court
Plaintiff’s Original Petition—Slip and Fall
Sample Complaint—Federal Court
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CHAPTER 3

DISCOVERY—GENERAL
Introduction

§3.1 DISCLOSURE
Example Discovery Control Plans
Planning Discovery—Federal
Prediscovery Disclosure Checklist (Federal)
Report of the Parties’ Planning Meeting (Federal Court)
Plaintiff’s Request for Disclosure (State Court)
Defendant’s Request for Disclosure (State Court)
Request for Disclosure (Alternative) (State Court)
Motion for Discovery Control Plan (State Court)
Order—Discovery Control Plan (State Court)

8 3.2 INTERROGATORIES
Plaintiff’s Interrogatories to Defendant (State Court)
Defendant’s Answers and Objections to Plaintiff’s Interrogatories (State Court)
Plaintiff’s Interrogatories to Defendant (Federal Court)

8 3.3 REQUEST FOR PRODUCTION
Plaintiff’s Request for Production (State Court)
Defendant’s Response to Request for Production (State Court)
Plaintiff’s Request for Production (Federal Court)

§ 3.4 REQUESTS FOR ADMISSIONS
Plaintiff’s Request for Admissions (State Court)
Defendant’s Response to Request for Admissions (State Court)
Plaintiff’s Request for Admissions (Federal Court)

§3.5 MISCELLANEOUS DISCOVERY ITEMS
Plaintiff’s Request for Inspection (State Court)
Plaintiff’s First Set of General Interrogatories
Interrogatories to Plaintiff for a Dangerous Condition Generally
Interrogatories to Plaintiff in Premises Security Case
Interrogatories to Plaintiff in False Arrest Case
Request for Production to Plaintiff in Standard Condition Case
Request for Production to Plaintiff in Security Case
Request for Production to Plaintiff in False Arrest Case
Interrogatories to Minor Plaintiff Generally
Optional Interrogatories and Requests for Production

§3.6 AUTHORIZATIONS
Authorization to Obtain Records
Employment Record Authorization

§ 3.7 CASE CITATIONS

CHAPTER 4
LITIGATION
Introduction

8§41 PRETRIAL PREPARATION
Pretrial Checklist
Exhibit List
Witness List
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Plaintiff’s Motion in Limine (State Court)
Order on Plaintiff’s Motion in Limine (State Court)

§4.2 VOIRDIRE
Requested Voir Dire Examination—Federal Court
Challenging a Peremptory Challenge
\oir Dire Checklist—State Court

§4.3 CASE CITATIONS

CHAPTER 5

JURY CHARGE
Introduction

§5.1 CHARGE AND INSTRUCTIONS (STATE COURT)

Complete Jury Charge for Standard Slip and Fall, Trip and Fall, Dangerous Condition Case

Complete Jury Charge in Typical Slip and Fall, Trip and Fall, Dangerous Condition Case Where
Plaintiff’s Spouse Is a Party to the Lawsuit

Complete Jury Charge for Standard Slip and Fall, Trip and Fall, and Dangerous Condition Case With
Gross Negligence and Punitive Damages Submission

Complete Jury Charge in Premises Security Case

Complete Jury Charge in Premises Security Case With Gross Negligence and Punitive Damages
Submission

Complete Premises Condition Charge Resulting in Death, Surviving Spouse, and Survival Damages

Complete Premises Condition Charge Resulting in Death, Surviving Spouse, and Survival Damages
With Gross Negligence and Punitive Damages Submission

Nonsubscriber Submission in Premises Case

Complete Jury Charge in False Arrest Case, Including Malicious Prosecution, Intentional Infliction of
Emotional Distress, and Negligence

CHAPTER 6

LAW OF PREMISES LIABILITY
86.1 GENERAL DISCUSSION OF PREMISES LIABILITY LAW

§6.2 LAW OF PREMISES LIABILITY
A. Invitee

Licensee

Trespasser

The Attractive Nuisance Doctrine

Change in Plaintiff’s Status

Owner/Occupier

Landlord/Tenant

Employer-Employee

Independent Contractors

Criminal Acts of Third Parties

Notice

. Unreasonable Risk of Harm

M. Reasonable Care

§6.3 DISCUSSION OF SPECIFIC TOPICS AND CASE CITATIONS
Legal Duty Owed to Entrant Upon Land

Legal Duty Owed by the Federal Government As Owner of Premises
Legal Duty Owed by State Government As Owner of Premises

Legal Duty Owed by Municipal Government As Owner of Premises
Legal Duty Owed by Landlord

Legal Defense of Contributory Negligence
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G. Legal Defense of “No Duty” or “Open and Obvious”
H. Legal Defense of New and Independent Cause
I. Legal Defense of Sole Cause

J. Legal Defense of Assumption of the Risk

86.4 SUCCESSOR LIABILITY
A. Successor Liability of Landowners
B. Successor Liability of Corporations
C. Willful or Wanton Conduct or Gross Negligence Defined

§6.5 SELECTED TOPICS
Bank ATMs
Bouncers

Gated Communities
Nightclubs
Terrorism
Workplace

TMoOOw»

§6.6 REFERENCE MATERIALS
A. Law of Premises Liability—Relevant Cases
B. Excerpts from the Restatement (Second) of Torts Relating to Premises Liability
C. Bibliography

CHAPTER 7

WITNESS CHECKLISTS*

87.1 WITNESSES PRESENT AT INCIDENT
Plaintiff
Plaintiff—Preparation for Direct and Cross-Examination
Defendant—~Preparation for Direct and Cross-Examination
Eyewitness

§7.2 DAMAGES WITNESSES
“Before and After” Witness
Chiropractor
Economist
Employer/Supervisor
Employment Expert
Fellow Employee
Medical Doctor/Osteopath
Spouse

8 7.3 EXPERT WITNESSES
Expert Witness
Accident Reconstruction Expert
Chemical Alcohol Testing Expert
\ocational Evaluator (Orthopedic Injury Case)
Vocational Rehabilitation Consultant (Spinal Cord Injury Case)
Vocational and Career Counselor

*For more specialized checklists, refer to the individual chapters within this volume.

CHAPTER 8

ANIMALS
Introduction

§8.1 PREPARATION
A. Foundation
B. Comments
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C. Client Interview Checklist
D. Investigation Checklist
E. Pleadings

§8.2 DISCOVERY
A. Interrogatories to Owner of Dog
B. Request for Production to Owner of Dog
C. Request for Admissions to Owner of Dog

§8.3 VOIRDIRE

§8.4 WITNESS CHECKLISTS
A. Owner of Dog
B. Expert Witness

8§ 8.5 REFERENCE MATERIALS

A. Exemplar City Ordinance Relating to Keeping of Livestock and Wild Animals (Kansas City, Missouri)
B. Exemplar City Ordinance Relating to Animals (San Antonio, Texas)
C. Exemplar City Ordinance Relating to the Keeping of Wild Animals (Houston, Texas)
D. Sample Statutes—L.iability of Owner or Keeper of Domestic Animal
E. Technical References
F. Case Citations
G. Bibliography
CHAPTER 9
DRAM SHOP
Introduction
§9.1 PREPARATION

Foundation

State Dram Shop Laws—How They Stand

Comments

Client Interview Checklist
Investigation

Pleadings

Sample Complaint Against Social Host

§9.2 DISCOVERY
A. Interrogatories to Intoxicated Tortfeasor
B. Request for Production to Owner or Occupier of Premises

§9.3 VOIRDIRE

§9.4 WITNESS CHECKLISTS

Intoxicated Tortfeasor—Cross-Examination
Arresting Officer

Automobile Accident Witness

Bartender

Jailer

. Jailmate

§9.5 REFERENCE MATERIALS
A. Jury Charge
1. Comments
2. Definitions
3. Questions to Jury
B. Charge of the Court
C. Notice Letter
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D. U.S. Air Force Standards—Dram Shop Theory
E. State Statutes
1. Code of Alabama (8 6-5-71)
2. California Codes (8§ 25602.1)
3. Texas Alcoholic Beverage Code
F. Model Dram Shop Act—Alcohol Beverage Retail License Liability Act
G. Case Citations
1. Liability for “Selling” versus “Furnishing” Alcoholic Beverages
Injury to Third Party
Common Law Liability
General
Remedies
. Monetary Limits on Recoveries
H. Bibliography
1. Annotations
2. Law Review Articles
3. Textbooks and Treatises
4. Other Resources

CHAPTER 10

FIRES

oA WwN

Introduction

§ 10.1 PREPARATION

Foundation

Comments

Client Interview Checklist
Investigation

Pleadings

§ 10.2 DISCOVERY
A. Interrogatories to Defendant
B. Request for Production to Defendant

§ 10.3 VOIR DIRE

§ 10.4 WITNESS CHECKLISTS
A. Arson Expert
B. Firefighter
C. Defendant

8§ 10.5 REFERENCE MATERIALS
A. Case Citations
B. Bibliography

CHAPTER 11

HIGHWAY DEFECT

moow>

Introduction

§ 11.1 PREPARATION

Foundation

Comments

Client Interview Checklist
Investigation Checklist
Pleadings

mooOw>
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§ 11.2 DISCOVERY
A. Interrogatories to Highway Department and Road Contractor
B. Request for Production to State Highway Department
C. Request for Production to Highway Construction Contractor
D. Request for Admissions to State Highway Department and to Road Contractor

§ 11.3 VOIR DIRE

§ 11.4 WITNESS CHECKLISTS
A. Highway Department Engineer
B. Accident Reconstruction Expert
C. Witness to Construction Hazard

§ 11.5 REFERENCE MATERIALS

Outline of Contents of Typical “Contract for Highway Construction™
Sources of Literature and Standards

Exemplar Jury Issues on Liability in Construction Zone Accident
Highway Construction Zone Accident Cases

Exemplar of State Highway Contract With Private Industry
Bibliography

CHAPTER 12

PARKING AREAS
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Introduction

§ 12.1 PREPARATION

Foundation

Comments

Client Interview Checklist
Investigation

Pleadings

§ 12.2 DISCOVERY
A. Interrogatories to Architect/Architectural Engineer
B. Interrogatories to Contractor/Subcontractor
C. Interrogatories to Owner or Occupier of Premises

§ 12.3 VOIR DIRE

§ 12.4 WITNESS CHECKLISTS

Accident Reconstruction Expert
Architect/Architectural Engineer
Biomechanical Engineer

Police Officer

Plaintiff—Preparation for Cross-Examination

§ 12.5 REFERENCE MATERIALS
A. Case Citations
B. Bibliography

CHAPTER 13

RAMPS

mooOw>
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Introduction

§ 13.1 PREPARATION
A. Foundation
B. Comments
C. Client Interview
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D. Investigation
E. Pleadings

8 13.2 DISCOVERY
Interrogatories to Owner or Occupier of Premises

§ 13.3 WITNESSES CHECKLISTS
A. Architect/Architectural Engineer
B. Biomechanical Engineer
C. Human Factors Engineer
D. Plaintiff—Preparation for Cross-Examination

§ 13.4 REFERENCE MATERIALS

Drawing—Ramp Standards for Pedestrian and Handicapped
Ramp Requirements

Ramp Standards

Handicapped Standards

Bibliography

CHAPTER 14

SLIP AND FALL

moow>

Introduction

8 14.1 PREPARATION

Foundation

Comments

Client Interview Checklist

Pleadings

Complaint Against Municipality for Injury Caused by Defective Sidewalk

ISCOVERY

Interrogatories to Owners, Occupiers, and Possessors
Interrogatories to Architect/Architectural Engineer
Interrogatories to Contractor/Subcontractor

Request for Production to Owners, Occupiers, and Possessors
Request for Admissions to Owners, Occupiers, and Possessors

§ 14.3 VOIR DIRE

§ 14.4 WITNESS CHECKLISTS
A. Architect/Architectural Engineer
B. Biomechanical Engineer
C. Human Factors Engineer
D. Plaintiff—Preparation for Cross-Examination

§ 14.5 REFERENCE MATERIALS
A. Technical References
Age Factor
Coefficient of Friction
Environmental Design
Floor Finishes
Floor Types
Shoe Design
Mechanics of Human Locomotion
8. General
B. Coefficient of Friction Definitions
C. Drawing—Coefficient of Friction Testing Devices for Shoes

§14.2
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Static Anti-Slip Coefficient of Friction Values
Static Coefficient of Friction Results

Case Citations

Bibliography

CHAPTER 15

STAIRWAY'S
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Introduction

§ 15.1 PREPARATION
A. Foundation
B. Comments
C. Client Interview Checklist
D. Investigation Checklist
E. Pleadings

§ 15.2 DISCOVERY
A. Interrogatories to Owner or Occupier of Premises
B. Interrogatories to Architect/Architectural Engineer
C. Interrogatories to Contractor/Subcontractor

§ 15.3 VOIR DIRE

§ 15.4 WITNESS CHECKLISTS
A. Architect/Architectural Engineer
B. Biomechanical Engineer
C. Human Factors Engineer
D. Plaintiff—Preparation for Cross-Examination

§ 15.5 REFERENCE MATERIALS

Technical References

Definitions

Drawings

Estimated Rates of Stair Incidents

Stair Width and Handrail Requirements
Guardrail Standards

Universal Formula for Stairway Design
Vertical Rise and Headroom Standards
Maximum Riser Heights and Variations Standards
. Case Citations

K. Bibliography

CHAPTER 16

SWIMMING AND DIVING
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Introduction

§ 16.1 PREPARATION
A. Foundation
B. Comments
C. Client Interview Checklist
D. Pleadings

8 16.2 DISCOVERY
A. Interrogatories to Manufacturer of Above-Ground Pool
B. Interrogatories to Owner or Occupier of Premises
C. Request for Production to Manufacturer of Above-Ground Pool
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D. Request for Production to Owner or Occupier of Premises
E. Request for Admissions to Manufacturer of Above-Ground Pool
F. Request for Admissions to Owner or Occupier of Premises

§ 16.3 VOIR DIRE

§ 16.4 WITNESS CHECKLISTS
A. Aquatics Safety Expert
B. Owner of Pool
C. Eyewitness

8 16.5 REFERENCE MATERIALS

Technical References

Sources of Literature, Standards, and Codes

Codes and Standards

Swimming Pool Industry Definitions

Exemplar of Manufacturer’s Instructions Regarding Warning Decals in Above-Ground Pool
Backyard Pool: Always Supervise Children, Safety Commission Warns

Case Citations

Bibliography

CHAPTER 17

TORT CLAIMS ACTS

IOTMOO®>

Introduction

§ 17.1 FEDERAL TORT CLAIMS ACT
A. Table of Contents
B. Federal Tort Claims Act, 28 U.S.C. 88 1346, 2671-2680
C. Claim for Damage, Injury, or Death Form
D. Case Citations—Federal
E. Bibliography—~Federal

§ 17.2 EXCERPTS FROM CALIFORNIA’S TORT CLAIMS ACT

§ 17.3 TEXAS TORT CLAIMS ACT—TITLE 5. GOVERNMENTAL LIABILITY
A. Tex. Civ. Prac. & Rem. Code Chapter 101—Tort Claims
B. Tex. Civ. Prac. & Rem. Code Chapter 102—Tort Claims Payments by Local Governments
C. Bibliography

CHAPTER 18

SECURITY
Introduction

§ 18.1 PREPARATION

Foundation

Experts

Client Interview Checklist
Investigation

Pleadings

Sample Complaint (State Court)

§ 18.2 DISCOVERY
A. Interrogatories
B. Request for Production
C. Request for Admissions

§ 18.3 VOIR DIRE

TMoOO®»
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§ 18.4 WITNESS CHECKLISTS
A. Plaintiff
B. Defendant
C. Security Expert
D. Security Manager

§ 18.5 REFERENCE MATERIALS
A. Case Citations
B. Bibliography

CHAPTER 19

ELECTRICITY
Introduction
§19.1 PREPARATION

§ 19.2 ELECTRICAL SHOCK CASES
A. Electrical Power Line Contact (at Construction or Job Site) Checklist
B. Child Contact With Electrical Box Checklist
C. Inadvertent Contact With a Power Line (Other Than at a Construction or Job Site) Checklist
D. Legal Doctrines Checklist

§ 19.3 SAILBOAT ELECTRICAL ACCIDENTS
A. Comments
B. Checklists

§ 19.4 REFERENCE MATERIALS

National Electrical Safety Code
Specifications for Construction
Abbreviations

State Statutes (Exemplar)

Wire Markers (Manufacturer’s Data)
Case Citations

Bibliography

CHAPTER 20

FALSE ARREST/IMPRISONMENT

OMmMUOw>

Introduction
§ 20.1 PREPARATION
A. Foundation
B. Client Interview Checklist
C. Investigation
D. Pleadings—State Court
E. Sample Complaint (Federal Court)
§ 20.2 DISCOVERY
Interrogatories to Defendant(s)
§ 20.3 VOIR DIRE
§ 20.4 WITNESS CHECKLISTS
A. Defendant—Cross-Examination
B. Plaintiff
C. Plaintiff—Preparation for Cross-Examination
D. Police
§ 20.5 REFERENCE MATERIALS
A. Case Citations
B. Bibliography
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CHAPTER 21

TRESPASSING CHILDREN
Introduction

§ 21.1 PREPARATION

Foundation

Comments

Client Interview Checklist
Investigation

Pleadings

§ 21.2 DISCOVERY
A. Interrogatories
B. Request for Documents
C. Request for Admissions
D. Plaintiff’s Request for Inspection of Defendant’s Premises (State Court)

§ 21.3 VOIR DIRE

§ 21.4 WITNESS CHECKLISTS
A. Plaintiff
B. Defendant
C. Safety Expert

§ 21.5 REFERENCE MATERIALS
A. Legal Research Sources
B. Case Citations
1. Parties
2. Status of Child
3. Theories of Liability

CHAPTER 22

STATE-BY-STATE PREMISES LIABILITY DIGEST

§22.1 OVERVIEW OF LEGAL ISSUES
A. Premises Liability Standard
B. Third-Party Criminal Acts
C. Restatement of Torts § 343

mooOw>

§22.2 THE STATES AND TERRITORIES
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